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STATEMENT CONCERNING ORAL ARGUMENT

Appellee contends that both the trial court and the Court of Appeals
correctly applied longstanding Kentucky case law in denying Appellant’s
claim and that this Honorable Court can review the lower Courts’ decisions

without need for oral argument. Nevertheless, Appellee has no objection to

oral argument if this Court deems it appropriate or necessary.
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COUNTERSTATEMENT OF THE CASE

Appellee (Nationwide) would concur with Appellant (Gilbert) that the
relevant facts for this motion were succinctly set forth by the Trial Court
Judge in her July 26, 2005 Order granting summary judgment to
Nationwide. To those facts Nationwide would submit the following:

Gilbert’s daughter, Nicole Schindler, was involved in an auto
accident on May 22, 2000 with a tractor-trailer driven by
Defendant, Michael Baidanza, and owned by PRIME, Inc.
Gilbert was the owner of the vehicle driven by her daughter;

Schindler filed suit against PRIME, Inc., Baidanza and
Nationwide for bodily injury and underinsured motorist coverage
from Nationwide. Gilbert, the owner of the vehicle Schindler
was driving at the time of the accident, did not intervene or file
a separate action against PRIME Inc. or Baidanza for damage to
her vehicle.

On January 13, 2004, Schindler settled her personal injury
claims with PRIME, Inc. and on July 29, 2004 - over four years
after the subject accident ~ Gilbert intervened in the action
initially brought by her daughter claiming, among other things,
that Nationwide failed to pay her property damage. Nationwide
refused to honor her claim for several reasons, including the
fact that Gilbert failed to file her complaint for property damage
until more than two years after the date of the accident and by
her voluntary actions or inaction, Gilbert had prejudiced
Nationwide’s subrogation rights by failing to file suit against the
tortfeasor within the statute of limitations (T.R. 587-688):

In her July 26, 2005 Order, the Trial Judge acknowledged that
Gilbert failed to file her property damage claim against the tortfeasor within
the applicable statute of limitations provided under KRS 413.125, that she

had a “duty to avoid prejudice to the subrogation rights of Nationwide [and

that since] Nationwide cannot recoup its loss from the tortfeasor due to




Gilbert’s failure to timely file suit thereon....Nationwide is entitled to
summary judgment as a matter of law” (Appendix 1).

After a timely appeal was filed, the Court of Appeals, upon
considering the facts and evidence, concluded that the reasoning of the Trial
Court Judge in granting its summary judgment for Nationwide was “sound
and based upon the law of this Commonwealth . . . there is no dispute that
Gilbert's actions clearly prejudiced and prevented Nationwide from
recovering from a subrogation claim against PRIME and Baidanza and this

was clearly a violation of the contract between Gilbert and Nationwide”

(Appendix 2).




ARGUMENT

LONGSTANDING KENTUCKY LAW RECOGNIZES AND

ENFORCES AN INSURANCE CARRIER’S REQUIREMENT THAT

ITS INSURED DO NOTHING TO PREJUDICE THE INSURER’S

RIGHT OF SUBROGATION, AND BREACH OF THIS CONDITION

JUSTIFIES DENIAL OF THE INSURED’S CLAIM

It is important to understand the factual context in which Gilbert
claims Nationwide’s subrogation provision be held void. Nationwide set up
Gilbert’s property damage claim the very day of the accident, and three days
later Gilbert called Nationwide’s adjuster, Pat Duvall, advising that the driver
of the tortfeasor’s vehicle who hit her was at fault and that Gilbert wanted
to have the tortfeasor’s insurer handle payment of the vehicle damage. One
day later, the adjuster for the tortfeasor advised Ms. Duvall that he was
arranging to inspect the vehicle, and six days after that, the tortfeasor’s
adjuster called Ms. Duvall and said:

(1) They have accepted full liability for Gilbert’s vehicle
damage;

(2) They had Gilbert in a rental vehicle; and

(3) They have set up a date to inspect the Gilbert’s vehicle.

In light of the above, knowing that the tortfeasor’s (PRIME

Inc./Baidanza) insurer was taking care of Gilbert’'s property damage claim,

Nationwide closed its collision file which it had set up the day of the

accident (Nationwide activity log note, Exhibit D to Nationwide’'s summary




judgment motion). Over four years later Gilbert filed a motion to intervene in

her daughter’s personal injury claim, claiming Nationwide was now obligated
to pay her property damage claim. At no time before this motion did Gilbert
ever file suit against PRIME Inc./Baidanza in order to preserve her property
damage claim. She did nothing to preserve her property damage claim
within the applicable two year statute of limitations contained under KRS
413.125. If she had wanted to, Gilbert could have easily re- submitted her
collision claim to Nationwide, but did nothing. Requesting that Nationwide
now pay her collision/property damage claim after failing to timely sue the
tortfeasor is in clear violation of the following provision in her Nationwide
policy:

SUBROGATION

S.
We have the right of subrogation under the:

a.} Physical Damage . .

Coverages in this policy. This means that after paying a
loss to you or others under this policy, we will have the
insured’s right to sue for or otherwise recover such loss
from anyone else who may be liable. Also, we may
require reimbursement from the insured out of any
settlement or judgment that duplicates our payments.
This provision will be applied in accordance with state
law. Any insured will sign such papers, and do whatever
else is necessary, to transfer these rights to us, and will
do nothing to prejudice them (emphasis supplied).

: Gilbert contends that the above language suggests that Nationwide’s

subrogation right does not arise unless and until payment is made to it's




insured under the policy. This was raised in the Court below, and the
problem with this argument is that if Nationwide were to have paid Gilbert’s
collision claim after the statute had run, Gilbert would automatically be in
breach of the contact provision that she “do nothing to prejudice”
Nationwide’s right of subrogation. The subrogation provision also requires
that Gilbert “do whatever else is necessary to transfer [Nationwide’s right to
sue] to Nationwide . . ."” If Nationwide were to now pay Gilbert’s collision
claim and attempt to pursue PRIME Inc./Baidanza for recovery of the
amounts paid, PRIME Inc./Baidanza would raise the very statute of
limitations defense that it successfully raised when Gilbert intervened in her
daughter’s case to assert her property damage claim. That circumstance is
exactly what the above policy provision is designed to avoid’.

In granting Nationwide’s summary judgment motion and later in

affirming the summary judgment on appeal, both the Trial Court and Court of

Appeals relied on the authority of Remedial System of Learning v. New

Hampshire Ins. Co., Ky. App., 13 S.W2d 1005 (1929).

In Remedial, the insured, whose truck was damaged in a collision with
a railroad train, settled with the railroad company for an amount less than
the balance due on the truck that the insured owed to the lending company.

He then sued the insurer on the truck in an attempt to recover the full

" The Co-Defendant and Appellee below, Baidanza/PRIME, Inc. successfully argued and
obtained summary judgment based on the statute of limitations and was made a party to the
appeal in this action, which summary judgment was affirmed by the Court of Appeals in its
Order Affirming entered on December 22, 20086.




amount of the insurance on the truck, which exceeded the $1,000 he took in
exchange for release of his property damage claim against the railroad
company. The insurance company defended, claiming that the settlement
and the release given to the railroad company “extinguished its rights of
subrogation and excused it from all obligations that ever existed by virtue of
the contract.” Remedial, at 1006. The lower court sustained this defense
and the insured appealed. In upholding the Trial Court decision, the Court of
Appeals stated:

There is authority to the effect that if the assured, by

voluntary action, unreservedly releases a wrongdoer for

damage to the insured property, he thereby discharges

the insurance company to the extent its right of

subrogation may have been defeated by such action of

the assured (Remedial, p. 1006).
In the case at bar, Gilbert, by her inaction in failing to file suit against the
tortfeasor before the statute of limitations ran, discharged Nationwide “to
the extent its right of subrogation may have been defeated by such [in]action

of [Gilbert].” The principle established in Remedial was reaffirmed 45 years

later in State Farm Insurance Auto. Ins. Co. v. Roark, Ky., 517 S.W.2d 737

(1975) which, on a case of first impression, drew from the authority in
Remedial in affirming that an insurance carrier making medical payments to
its insured in an auto policy likewise has a right of subrogation against the
person causing the personal injuries which resulted in the medical expenses.

Gilbert suggests that in a collision claim, an insured has few choices —

he can either directly pursue the wrongdoer in an attempt to recover against




him {or his insurer) or proceed with filing a collision claim with his insurance
company (assuming he has collision coverage). Gilbert then claims:

If [the insured] chooses to proceed with the tort claim

against a wrongdoer, he must either settle that claim or,

under Kentucky law, KRS 413.125, file within two years

a lawsuit against the wrongdoer.
Obviously, if the insured files suit against the wrongdoer, he has effectively
tolled the statute of limitations and if he thereafter elects to settle directly
with his own insurer, that insurer, on making payments, and by virtue of the
subrogation provision of the type in the case at bar, may take over the
insured’s property damage claim to enforce its subrogation right. In the
present case Gilbert both failed to timely file suit against the tortfeasor and
failed to pursue her collision claim with Nationwide. Now, given the
tortfeasor successfully defended against Gilbert’s claim based on the statute
of limitations, Gilbert argues that she can now pursue a collision claim
against her insurer — in complete violation of the policy requirement that she
do nothing to prejudice Nationwide’s subrogation claim.

Gilbert is simply incorrect when she argues that if she timely files a

claim against the tortfeasor she must settle that claim within two years in
order to preserve the insurance company’s subrogation right. By definition,

the claim has been timely filed and the insurance carrier’s subrogation right is

protected. It is only in the circumstances of the case at bar — where Gilbert

neither timely filed a property damage claim against the tortfeasor nor




pursued her collision claim until after the statute of limitations has run that
she violates Nationwide’s subrogation provision.

Gilbert also argues that she has 15 years to sue Nationwide for her
property damage claim, citing KRS 413.090(2). This argument was rejected
both by the Trial Court and the Court of Appeals, the latter citing the
language of the Trial Court in addressing this argument:

Regardless of whether the court finds the two year
statute of limitations or a 15 year statute of limitations
(for a contract dispute), the bottom line reveals that
Gilbert failed to file suit against the tortfeasor within the
two year statute of limitations under KRS 413.125.
Gilbert is barred from seeking redress there from. Gilbert
had a duty to avoid prejudice to the subrogation rights of
Nationwide. (Appendix 2).

It should also be pointed out that Gilbert had the benefit and advice of
not one, but two, lawyers, who had access to the policy entered into
between Gilbert and Nationwide and could have easily determined the
insured’s rights and obligations under the policy and taken steps to protect
them. This did not occur in this case.

Gilbert additionally argues she must either settle her claim within two
years to give the Nationwide time to pursue its subrogation rights under the
contract or that she forfeits the right under the policy, arguing the insured is
faced with an election to proceed with a tort claim or a contract claim under

its own policy within the two years from the date of the accident. The irony

is that Nationwide initially set up Gilbert’s collision, claim, but she

deliberately failed to pursue it. There is certainly nothing unfair in requiring




an insured to timely submit and pursue her collision claim with her insurer

within two years of the date of the accident giving rise to the claim!
Finally, Gilbert argues that when the insurance company’s rights are

inimical to the rights of an insured, those rights must give way, citing

Puckett v. Liberty Mutual Insurance Co., 477 S.W. 811 (Ky. 1971) and

Coots v. Allstate Insurance Co., 853 S.W.2d 895 (Ky. 1993). Puckett

simply held that an insured need not obtain a judgment against an uninsured
motorist (who might even be a hit and run driver) as a condition to
recovering against the insurer. In fact, the court noted that placing the
insured party’s right to sue above the insurance carrier’s right of subrogation
against an uninsured motorist is inconsequential, given the “dubious value”
of the subrogation right of an uninsured motorist. Ironically, in the present
action, had Gilbert preserved Nationwide’s subrogation claim, Nationwide

would have been able to subrogate against a commercial trucking firm

(PRIME Inc.).

Coots v. Allstate, supra, involved the interplay between the plaintiff’s

right to recover against a liability insurer and, at the same time, pursue his
underinsured motorist claim against his own insurance company. The Court
recognized that the insurer’s right to assert an underinsured motorist claim
would be superior to any contractual subrogation right ...”only to the extent

it is in conflict with the insured’s superior right to accept the tortfeasor’s

policy limits when offered for a release and indemnity agreement from the




insured. Coots, p. 895. In fact, the Court held that the underinsured
motorist carrier may preserve its subrogation rights against a tortfeasor by
paying the insured an amount equal to the tentative settlement before the
insured releases the tortfeasor. Coots, supra, p. 275. In short, Coots
recognized the importance and value of an insurer’s subrogation right, and
set forth specific steps the insurer can take to preserve such right.

CONCLUSION

Kentucky Courts have long recognized that the policies in an insurance
contract are enforceable if reasonably clear and are not in violation of public
policy. There has been no argument suggesting that the provision involved
in the case at bar is in any way ambiguous or violates public policy. The
provision at bar clearly states that the insured should do nothing to prejudice
the rights of the insurance company in pursuit of its subrogation claim.
Gilbert, who had the benefit of two attorneys, could have easily taken steps
to ensure that she was not in breach of the Nationwide’s contractual
subrogation rights. Gilbert took no such steps and now asks this court to
overturn an auto insurer’s subrogation right which has been recognized by
Kentucky Courts for over 75 years. The “restrictions” which Gilbert argues
apply to her — either filing a lawsuit against the tortfeasor timely or making a
timely claim for collision against her own carrier — are completely reasonable,
yet Gilbert chose to deliberately avoid them. Respectfully, this Court should

not overturn a carrier’s longstanding right of subrogation to save Gilbert from
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her inaction in timely filing a suit against the tortfeasor and/or timely
presenting a claim to Nationwide such that its subrogation claim could be
preserved.

WHEREFORE, Nationwide respectfully requests that this Court affirm
the decision of the Court of Appeals confirming summary judgment granted

in favor of Nationwide.

Respectfully submitted,

6010 Brownsboro Park Blvd., Suite B
Louisville, KY 40207

Counsel for Appellee,

Nationwide Mutual Insurance Company

11




