





STATEMENT CONCERNING ORAL ARGUMENT

Because of the unique nature of the litigation, Appellee believes that oral

argument will assist the Court in deciding the issues presented.
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INTRODUCTION

This case involves an appeal from an Order of the Franklin Circuit Court
approving a Settlement Agreement between the Rehabilitator of AIK Comp, and the
former officers and trustees of AIK Comp, and their liability insurance carrier,
Philadelphia Insurance Company (“PIC”). AIK Comp is a group self insurance fund
initially authorized to do business by 803 KAR 25:026. It was placed into rehabilitation
on August 4, 2004 pursuant to Kentucky’s Insurers Rehabilitation and Liquidation Law,
KRS Chapter 304, Subtitle 33 (the “IRLL”). Over a period of twenty-five years AIK
Comp had several thousand group members who pooled their liabilities together to insure
their worker’s compensation liabilities. Appellants are four such members.

At the hearing to approve the settlement, Appellants mounted only a superficial
challenge, limited to one procedural and two substantive issues. Appellants’ brief makes
arguments never advanced to Judge Wingate as objections to the Settlement Agreement.
Unsurprisingly, Appellants did not comply with CR 76.12(4)(c)(v), which requires “at the
beginning of the argument a statement with reference to the record showing where the
issue was properly preserved for review and, if so, in what manner.”

Appellants camouflaged another new argument as “facts” at pages 5 through 9 of
their brief relating to the validity of AIK Comp’s by-laws and the authority of AIK
Comp’s trustees to act for group members. Appellants never advanced these facts as
reasons to reject the Settlement Agreement. Moreover, they cite facts which were not
findings by the lower court, nor was the lower court asked to find these as facts. Indeed,
in 2005, Appellants unsuccessfully raised this argument regarding the efficacy of AIK

Comp’s bylaws as a defense to the Rehabilitator’s right to assess them for the deficit

which led to the Rehabilitation. They lost that issue and never appealed the Franklin



Circuit Court’s final and appealable orders of December 8, 2005 and January 11, 2006.
(R.A. Tabs 24 and 29).

Recognizing that the General Assembly vests only the Rehabilitator with
responsibility to protect “the interests of insureds, creditors, and the public generally”
KRS 304.33-010(4), the Franklin Circuit Court’s approval of the settlement is in the
mainstream of insurance regulatory jurisprudence on the power of an insurance receiver
to compromise the claims and property rights of third parties. Judge Thomas Wingate’s
decision to approve the Settlement Agreement is in complete harmony with the Kentucky
Central Life line of cases and with case law from other jurisdictions.

COUNTERSTATEMENT OF THE CASE
L AIK COMP IN REHABILITATION.

A. Background.

Kentucky employers must maintain workers® compensation insurance for their
employees KRS 342.340(1) either by insuring liability through an entity authorized to
sell workers’ compensation insurance in the Commonwealth, or it must furnish proof of
its financial ability to insure itself to the Kentucky Department of Insurance. KRS
342.340(1). A third option allows Kentucky employers to pool their liabilities to qualify
as a group self-insurer. See KRS 342.350(4).

AIK Comp has been a group self-insurer for workers’ compensation liabilities for
employers in the Commonwealth of Kentucky since 1979. (R.A. Tab 24 at S0000416.)
Its group members jointly self-insure their workers’ compensation liabilities through AIK
Comp. Like all group self-insurers in the Commonwealth, AIK Comp was required to
file, and did file, with the Office of Workers’ Claims an executed copy of an indemnity

agreement “by which group members jointly and severally bind themselves to pay their



workers’ compensation liability...” 803 KAR 25:026 § 3; (R.A. Tab 24 at S0000423-
425.)

AIK Comp learned of its perilous financial condition in the Summer of 2004.
(R.A. Tab 2 at S000017.) It attempted a remediation with the Office of Workers® Claims
and informed its members. Ultimately, the trustees of AIK Comp decided that they could
not remediate and agreed to rehabilitation under the auspices of the Executive Director of
the Office of Insurance pursuant to KRS 304.33, the statutory scheme which governs
insolvent insurance companies in Kentucky. (R.A. Tab 4 at S000034-39.) Governor
Fletcher transferred regulatory authority over workers’ compensation self-insurers from
the Office of Workers Claims to the Office of Insurance on August 4, 2004. (See, e.g.,
R.A. Tab 4 at 36). A Petition for Rehabilitation was filed on August 5, 2004 (the
“Rehabilitation Petition”). On August 5, 2004, the Franklin Circuit Court entered an
Order Directing the Rehabilitation of AIK Comp. (R.A. Tab 3.) Since being placed into
rehabilitation AIK Comp continues to honor previously issued policies covering all
workplace injuries and illnesses suffered by the employees of its several thousand group
members, including the four Appellants.

Following a special financial examination, the Rehabilitator determined that AIK
Comp’s deficit as of December 31, 2063 was approximately $58,000,000. (R.A. Tab 4 at

S000039.) Thus, in November 2004, the Rehabilitator issued assessments to

' The transfer was approved by the General Assembly at the next legislative session. See
2005 Ky.Acts ch. 7 (containing the enrolled text of Senate Bill 86 as amended by a
Senate committee substitute). Such ratification is necessary for an executive order to
survive a legislative session.




approximately 3,800 AIK Comp group members to fill the deficit. > The Rehabilitator
had to act expeditiously to recover the funds to protect the injured workers dependent
upon AIK Comp for workers’ compensation. That assessment was met with a firestorm
of protests from many of the 3,800 assessed group members. Approximately 400 — 500
members intervened in the rehabilitation action for the limited purpose of objecting to the
assessment.

In the Spring of 2005, the Rehabilitator and most of the intervenors, including one
of the current Appellants, Appalachian Regional Hospital Healthcare, Inc. (“ARH”),
agreed that the Rehabilitator should propose a new assessment plan and a reorganization
plan pursuant to KRS 304.33-160(5) to be considered by the Franklin Circuit Court at a
hearing in the Fall of 2005. The parties conducted discovery for the October 11, 2005
hearing.

B. Summer of 2005 - A Flurry of Activity.

In addition to the discovery relating to the Rehabilitation, on May 12, 2005,
pursuant to provisions of the IRLL, KRS 304.33-010, ez seq., the Rehabilitator, on behalf
of AIK Comp, filed suit against Maurice Turner, Donald Vish, Dewey Minton, Cheryl
Guidice, Kathy Baker, Bill Marzian, Richard Spears, Thomas Prow, George Sotsky,
Ernie Stamper, Henry L. Stephens, Jr., and Roy Stevens (“Officers and Trustees™). That
action is now styled Sharon P. Clark, in her Capacity as Commissioner of the Kentucky
Department of Insurance v. Turner, et al., Franklin Circuit Court, Civil Action No. 05-

CI-658. With this action, the Rehabilitator sought to recover damages, on behalf of AIK

? The total number of employers who have been members of AIK Comp and whose
workers compensation liabilities are still being met by AIK Comp is probably in the tens
of thousands. Because the Rehabilitator determined that the deficit leading to AIK
Comp’s being placed into rehabilitation began in 1999, only those employers (a little over
3,800) who were members from that date forward were subject to the assessment.



Comp, against the Officers and Trustees for their alleged failures in the management of
AIK Comp. The Rehabilitator has reached a settlement of these claims with the Officers
and Trustees, a settlement which will greatly benefit the AIK Comp estate and the injured
workers reliant on it.

The Officers and Trustees were also sued in three separate proceedings by the
four Appellants and eight other group members (“Plaintiff group members”) in the
following actions: Gallatin Health Care, Inc.,et al. v. Associated Industries of Kentucky,
Inc., et al., Gallatin Circuit Court, Civil Action No. 04-CI-001 84; Modco Transport, et al
v. Associated Industries of Kentucky, Inc., et al., Boone Circuit Court, Civil Action No.
04-CI-1833; and, Appalachian Regional Healthcare, Inc., et al. v. Turner, et al., Franklin
Circuit Court, Civil Action No. 05-CI-00344. Former Franklin Circuit Court Judge
William Graham stayed the prosecution of those actions while he considered the
Rehabilitator’s assessment and reorganization plans. (R.A. Tab 14.) AIK Comp was not
named as a party in any of those actions.

Prior to the hearing on the amended assessment and reorganization plans, the
Rehabilitator moved for Partial Summary Judgment on the issue of the group members’
joint and several liability to the Rehabilitator for the deficit. Rejecting allegations of
material breach and fraudulent inducement, Judge Graham granted that motion and held
all group members jointly and severally liable for the deficit based upon Kentucky
insurance regulations, the AIK Comp indemnity agreement, and AIK Comp’s bylaws, all
of which were ultimately incorporated into Judge Graham’s Findings of Fact and

Conclusions of Law, a final and appealable order from which Appellants did not appeal.

(R.A. Tabs 24 and 29.)











































































































































