























































































































































































































































































































39.

THE PROSECUTOR’S PENALTY PHASE
SUMMATION WAS PROPER.

The prosecutor’s penalty phase closing argument to the jury covers
only nine pages in thé transcript. (TE XXIV, 3541-3549). Its content was vanilla aﬂd it
did 1‘10’t dréw a single ;)bj ecﬁon. d.).

There was nothing improper about the prosecutor referring to Fields’ prior
criminal history, including his escape conviction. Kentucky’s death penalty statute
specifically allows the uée of a defendant’s entire criminal history in capital sentencing.
KRS 532.025 (1)(b). Doing so does not violate the Constitution. Tuelipa v. California,
512 U.S. 967, 114 S.Ct. 2630, 129 L.Ed.2d 750 (1994). It does not matter that some of a
capital defendant’s prior convictions are outside of the statutory list of aggravating
circumstances rendering him death-eligible, or that they are indicative of future
dangerousness.

Page 131 of Appellant’s brief misstates the record on this matter. According to
Appellant’s brief, “The prosecutor violated his oath to the court by using Fields’ escape
as a non statutory aggravator amounting to future dangerousness and requiring the jury to
return a death sentence.” Appellant cites Ice v. Commonwealth, 667 S.W.2d 671, 676
(Ky. 1984) for this exaggeration.

In actuality, the prosecutor had told the judge beforehand, “Your Honor, the
Commonwealth will not argue to the jury that the only way to insure the Defendant will

not be released back into society is by imposing the death penalty.” (TE XXIV, 3459).
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He did not say that to the jury. (Id., 3542-3543). Even if he had said so, it would
not have been error. What the prosecutor said to the jury in this instance did not approach
the extremes denounced in Ice. There was no error in this regard.

Appellant’s allegation that the prosecutor minimized the sentencing responsibility
of the jury is unpreserved and without basis in fact or in law.

A prosecutor is supposed to ask the sentencer to make the punishment fit the
crime. This was not error.

The words “remorse” or “lack of remorse” were never spoken. The prosecutor
merely invited the jury to consider the demeanor Fields had displayed throughout the
four-week trial. Fields had testified during the guilt phase. His demeanor was fair game
the same as any other witness or participant.

The fleeting comment that the jury spoke for the community was not error and
Appellant concedes that this matter was not preserved for review.

The prosecutor did not make a “Golden Rule” argument. Defense counsel made
a “Golden Rule” argument which was so obvious that the prosecutor’s objection was
sustained without anybody having to identify it as such:

Defense Counsel: [ would ask you to think about the awful influence of just one of
those things happening in the life of your child or that happened

toyou....
Prosecutor: Judge.
Court: Approach please.

* ok k ok & % %
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Prosecutor: My objection is on an old old rule, and I would just like to have
maybe a second or two (2) for Counsel to compose himself.

Defense Counsel: IfI said something . . .
Court: SUSTAINED as to the objection. Will admonish the jury not to
consider the last comments of Counsel. (/d., 3554-3555).

Appellant’s final complaint splits hairs with isolated words. His brief expressly

concedes non-preservation.
40.
THE TRIAL JUDGE’S REPORT IS PROPER.

The form prescribed by this Court, and the way the trial judge filled it out in some
places, is not to the Appellant’s liking. Complaint is especially made about the trial judge
not finding the existence of specific mitigating circumstances (presumably so that such
findings could then be used to fuel an attack on the decision to impose the death
sentence).

Capital sentencing judges do not make findings of specific mitigating
circumstances. Neither do capital sentencing juries. Indeed, they could not do so without
implicating Mills v. Maryland, 486 U.S. 367, 108 S.Ct. 1860, 100 L.Ed.2d 384 (1988).

Appellant’s argument is made in nearly every death penalty case. This Court
and the Circuit Judges who fill out these reports are surely aware of the purpose and the
limitations of a fill in the blank form. Appellant offers no reason why this Court should

overrule Bowling v. Commonwealth, 942 S.W.2d 293, 306 (Ky. 1997).
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41.
STATISTICS ABOUT PAROLE SUCCESS
RATES AND PAROLE CRITERIA WERE
PROPERLY EXCLUDED.

Perhaps the Commonwealth could start introducing statistics about recidivism.
Appellant cites no authority for his argument that the jury should have heard statistics
about parole success rates and parole criteria. The fate of others convicted of different
crimes under myriad circumstances has nothing at all to do with the “individualized
consideration” of Appellant’s “character, record, and circumstances of his crime” which
is required in capital sentencing.

42.
THE USE OF THE BURGLARY CONVICTION AS
AN AGGRAVATING CIRCUMSTANCE WAS
PROPER.

Fields argues that using the burglary conviction from the guilt phase as an
aggravating circumstance in the penalty phase constitutes a double jeopardy violation
requiring reversal. He urges the Court to reverse its holding in Bowling v.
Commonwelalth, 942 S.W.2d 293, 308 (Ky. 1997). This issue is not preserved.

This Court has previously held, and repeatedly reaffirmed, that “{a]ggravating
circumstances are not criminal offenses subject to double jeopardy considerations.”
Furnish v. Commonwealth, 95 S.W.3d 34, 51 (Ky. 2003); see also Wheeler v.
Commonwealth, 121 S.W.3d 173, 185 (Ky. 2003); Perdue v. Commonweaith, 916

S.W.2d 148, 168 (Ky. 1996) (“Use of a separate crime as a statutory aggravator is not

prohibited by double jeopardy principles.”) Bowling v. Commonwealth, 873 S.w.2d 175,
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181 (Ky. 1993), and Tamme v. Commonwealth, 973 S.W.2d 13 (Ky. 1998). KRS
532.025 does not require that the defendant be punished for the same offense twice. The
aggravating circumstances only determine whether the crime of murder shall carry the
death penalty. Bowling, supra, citing Lowenfield v. Phelps, 484 U.S. 231, 108 S.Ct.
546, 98 L.Ed.2d 568 (1988).

43.

DEATH QUALIFICATION OF THE JURY IS
CONSTITUTIONAL.

The Appellant complains that the process of asking potential jurors their opinions
on the death penalty - death qualification - ultimately has a prejudicial effect on the
defendant because of alleged effects upon jurors selected. He asserts a violation of
unspecified “basic principles of justice”, his right to equal protection under the law, due
process and a representative jury of his peers. These arguments have been rejected by the
United States Supreme Court and this Court, repeatedly, as meritless. Lockhart v.

McCree, 476 U.S. 162 (1986); Buchanan v. Kentucky, 483 U.S. 402 (1987); Wilson v.

Commonwealth, 836 S.W.2d 872 at 890 (Ky. 1992); See also St. Clair v.
Commonwealth, 140 S.W.3d 510, 533 (Ky. 2004); Hodge v. Commonwealth, 17 S.w.3d

824, 838 (Ky. 2000) (collecting cases) and Caudill v. Commonwealth, 120 S.W.3d 635,

678 (Ky. 2003). Nothing in the facts of this case or the authority cited to the Court would

mandate a change in existing law.
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44.
THE DEATH PENALTY IS CONSTITUTIONAL.
Fields insists that the death penalty generally, and the Kentucky death penalty
statute in particular, are unconstitutional. In support of this contention the Appellant

presents four particularized arguments which will be dealt with individually.

A. KRS 532.025 provides adequate standards to guide the jury in its
consideration and determination of a death sentence.

The Appellant presents a laundry list of complaints allegedly supporting his
contention that the statute has inadequate standards. None of these arguments are
supported by any authority other than his opinion. This Court has rejected this argument
multiple times. See Wheeler v. Commonwealth, 121 S.W.3d 173, 187 (Ky. 2003);
Bowling v. Commonwealth, 942 S.W.2d 293 at 306 (Ky. 1997); Foley v.
Commonwealth, 942 S.W.2d 876 at 890 (Ky. 1996); Haight v. Commonwealth, 938
S.W.2d 243 at 253 (Ky. 1996). Also see McOueen v. Scroggy. 99 F.3d 1302 at 1333 (6th
Cir. 1996); Zant v. Stephens, 462 U.S. 862 (1983); Tuilaepa v. California, 512 U.S. 967

(1994).

B. The death penalty is not imposed under procedures that create a substantial
: risk that punishment will be inflicted in an arbitrary and capricious manner

in Kentucky.

See 44(A), supra. The Commonwealth notes that this case presents no element of
racial or sexual discrimination. Further, the Appellant again cites no authority for this

argument. The Court cannot conduct meaningful review of the Appellant’s opinion.
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I

The death penalty is not disproportionate due to a lack of statewide

guidelines or pretrial judicial review of a prosecutor’s decision to seek a
sentence of death.

The Appellant contends that prosecutors have unlimited discretion in determining
when a death penalty is sought allegedly resulting in systemic arbitrary and capricious
application of the death penalty. He cites not authority for this proposition, nor does he
allege a violation of statute or the infringement of any constitutional right. KRS
532.025(2)(a) provides a prosecutor with sufficient guidelines to determine whether or
not to seek the death penalty. If a defendant believes the death penalty may be
disproportional, he may always seek judicial pretrial relief. To the extent that plea
bargains in other capital cases are at issue, “[n]o defendant has a constitutional right to
plea bargain. The prosecutor may engage in it or not at his sole discretion. If he wishes,
he may go to trial.” Commonwealth v. Reyes, 764 S.W.2d 62, 64 (Ky. 1989), citing
Weatherford v. Bursey, 429 U.S. 545, 97 S.Ct. 837, 51 L.Ed.2d 30 (1977); “[Wihether
to engage in plea bargaining is a matter reserved to the sound discretion of the
prosecuting authority.” Commonwealth v. Corey, 826 S.W.2d 319 (Ky. 1992). In this
case there is no evidence of abuse of discretion, nor is there merit to this claim. The fact
that other jurisdictions choose to issue statewide guidelines or pre-trial review of capital
prosecutions does not mean those procedures are required by the constitutions of

Kentucky or the United States.
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D. The death penalty is not unconstitutional because of the possibility of
wrongful conviction in a capital case.

This claim was addressed in United States v. Quinones, 313 F.3d 49 (2002). In a
well reasoned and documented opinion the Second Circuit noted “that binding precedents
of the Supreme Court prevent us from finding capital punishment unconstitutional based
solely on a statistical or theoretical possibility that a defendant might be innocent.” Id. at
63. There is no merit to the Appellant’s argument.

45,
KENTUCKY’S PROPORTIONALITY REVIEW IS PROPER.

In an unpreserved allegation of error, the Appellant contends that proportionality
review under KRS 532.075 is constitutionally flawed because of inadequate notice of the
procedure followed and of thecases used for comparison by this Court in conducting that
review. These infirmities are said to violate the Appellant’s due process rights and
various others arising under the constitutions of Kentucky and the United States.

There is, of course, no federal constitutional requirement that a state appellate
court conduct a comparative proportionality review.” Skaggs v. Parker, 27 F.Supp.2d

952, 1005 (W.D.Ky. 1998) citing Pulley v. Harris, 465 U.S. 37, 50-51, 104 S.Ct. 871, 79

L.Ed.2d 29 (1984). Nothing in authority cited by the Appellant, Evitts v. Lucey, 469 U.S.
387, 401, 105 S.Ct. 830, 838 (1985), alters the holdings in Skaggs or Pulley. The
proportionality review employed by the Court complies with the KRS 532.075 and does
not violate any state or federal constitutional provisions including those raised by the

Appellant. See Foley v. Commonwealth, 942 S.W.2d 876, 889-90 (Ky. 1996); Sanders
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v. Commonwealth, Ky., 801 S.W.2d 665, 683-84 (1991); Thompson v. Commonwealth,

147 S.W.3d 22, 55 (Ky. 2004).

Kentucky’s proportionality review was upheld by the Sixth Circuit in McQueen v.
Scroggy, 99 F.3d 1302, 1333 (6™ Cir. 1996). The language of that opinion is applicable
to the Appellant’s position here.

McQueen partially misapprehends the issue. It is not simply whether
other people have received the death penalty for crimes similar to
McQueen's; it is also whether McQueen's death sentence is
disproportionate to McQueen's crime. The death penalty is required by
the Constitution to be an individualized sanction based on both the
nature of the crime and the criminal. McQueen received such an
assessment. That the decision was adverse does not make it

unconstitutional. McQueen v. Scroggy, at 1334.

The individualized sentencing requirement is satisfied so long a defendant has the
opportunity to present mitigating factors to a jury that can then consider those factors in

rendering its decision. Austin v. Bell, 126 F.3d 843, 848 (6™ Cir. 1997); DePew v.

Anderson, 311 F.3d 742, 748 (6™ Cir. 2002) citing Tuilaepa v. California, 512 U.S. 967,
971-73, 114 S.Ct. 2630, 129 L.Ed.2d 750 (1994) and Zant v. Stephens, 462 U.S. 862,
878-79, 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983).

This Court has stated that it relies on records of cases in which the death penalty
was imposed in its review. “Appellant need only refer to the death penalty decisions of
this court in order to obtain the relevant data. Harper v. Commonwealth, 694 S.W.2d 665
(Ky. 1985); Smith v. Commonwealth,734 S.W.2d 437 (Ky. 1987). Tﬁis Court has
provided insight on the application of individualized factors in its review. The

Appellant’s refuses to believe that really is the information relied upon by the Court is not
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a proper basis for a due process violation.
The argument that a sentence is disproportionate because other criminal
defendants who have committed similar crimes under similar circumstances were able to

avoid the death penalty has been rejected. Woodall v. Commonwealth, 63 S.W.3d 104,

132 -133 (Ky. 2001). The Court has “repeatedly rejected” the notion that defining
“similar cases as only those in which the death penalty was imposed” violates a
defendant’s due process rights. Id. Similarly, it has been held that tﬁe sentence of a co-
defendant to a sentence less than death is irrelevant for proportionality review. Marshall

v. Commonwealth, 60 S.W.3d 513, 523 (Ky. 2001). If comparison to the lesser sentence

of one’s own co-defendant is not statutorily or constitutionally required then there can be
no rational argument that a death sentence must be compared to other lessor sentences
that are more remoté.
If the Appellant does not have sufficient notice of the mechanism of the Court’s
proportionality review it is due to some factor other than a lack of guidance by the Court.
46.

THERE IS NO RIGHT TO ACCESS THIS
COURT’S KRS 532.075 REVIEW DATA.

This alleged error is unpreserved and without merit. Beginning with Ex parte
Farley, 570 S.W.2d 617 (Ky. 1978), this Court consistently has denied the Appellant’s

claim. Appellant’s brief offers no reason why this Court should depart from the holding

in Ex parte Farley.

91




47.
THERE IS NO “RESIDUAL DOUBT.”
The law does not recogpize “residual doubt.” Oregon v. Guzek, 546 U.S. 517, 126
S.Ct. 1226, 163 L.Ed 2d 1112 (2006).

Here, and throughout his brief, the Appellant repeats an out-of-context remark
from this Court’s first opinion about the evidence not being “overwhelming.” The
present appeal is from a re-trial. The evidence in the re-trial is different than that in the
first trial. The evidence in both trials is not identical as the Appellant seems to suggest,
and even if it were, there must be something to it because by now it has convinced not
one but two unanimous juries to sentence him to death.

48.

LETHAL INJECTION DOES NOT CONSTITUTE
CRUEL AND UNUSUAL PUNISHMENT.

Fields was sentenced to death by lethal injection pursuant to KRS 431.220(1)(a).
He contends that this mode of execution constitutes cruel and unusual punishment within
the meaning of the Eighth Amendment to the United States Constitution and a cruel
punishment under Section 17 of the Kentucky Constitution. The Appellant makes
general assertions that lethal injection in Kentucky results in a lingering and painful
death. The authority cited by the Appellant alleges that of 584 lethal injection executions
performed from 1976 to 2001, 31 were “botched”. None of the allegedly botched
executions took place in Kentucky. The qualifications for categorization as a “botched”

execution include delay in finding a vein and subjective observations said to discern pain
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from the actions or appearance of the victim.
This Court has previously held that lethal injection is not unconstitutional and is

recognized by experts as the most humane of any method of execution. Wheeler v.

Commonwealth, 121 S.W.3d 173, 186 (Ky. 2003), citing People v. Stewart, 520 N.E.2d
348 (1988). Fields presents no persuasive argument or authority for a reversal of
Wheeler. Both state and federal courts have regularly rejected arguments that lethal
injection as a method of execution is cruel and unusual. See e.g. LaGrand v. Lewis, 883
F.Supp. 469 (D.Ariz.1995), affirmed 133 F.3d 1253 (9th Cir.1998); Sims v. State, 754
So0.2d 657 (Fla.2000); State v. Webb, 238 Conn. 389, 680 A.2d 147 (1996); Moore v.
State, 771 N.E.2d 46 (Ind.2002); Spencer v. Commonwealth, 238 Va. 563, 385 S.E.2d
850 (1989). The vast majority of states employing lethal injection, as recognized by the
Appellant’s authority, indicates a national consensus that it is a constitutional method of
execution. See, e.g. Cooper v. Rimmer, 379 F.3d 1029 (9th Cir. 2004).

The lethal injection method used in Kentucky is not a violation of the Eighth
Amendment to the United States Constitution and Section 17 of the Kentucky
Constitution ban on cruel and unusual punishment.

49,
THERE WAS NO CUMULATIVE ERROR.
Appellant surely includes this as a “preservation” argument but he does
not specify which alleged errors combine for a reversible whole greater than the sum of

its less than reversible parts. Appellant’s argument should be rejected accordingly.

93




CONCLUSION

WHEREFORE, the judgment below should be affirmed.
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