


















































































































































































































































































































































a proper basis for a due process violation.
The argument that a sentence is disproportionate because other criminal
defendants who have committed similar crimes under similar circumstances were able to

avoid the death penalty has been rejected. Woodall v. Commonwealth, 63 S.W.3d 104,

132 -133 (Ky. 2001). The Court has “repeatedly rejected” the notion that defining
“similar cases as only those in which the death penalty was imposed” violates a
defendant’s due process rights. Id. Similarly, it has been held that tﬁe sentence of a co-
defendant to a sentence less than death is irrelevant for proportionality review. Marshall

v. Commonwealth, 60 S.W.3d 513, 523 (Ky. 2001). If comparison to the lesser sentence

of one’s own co-defendant is not statutorily or constitutionally required then there can be
no rational argument that a death sentence must be compared to other lessor sentences
that are more remoté.
If the Appellant does not have sufficient notice of the mechanism of the Court’s
proportionality review it is due to some factor other than a lack of guidance by the Court.
46.

THERE IS NO RIGHT TO ACCESS THIS
COURT’S KRS 532.075 REVIEW DATA.

This alleged error is unpreserved and without merit. Beginning with Ex parte
Farley, 570 S.W.2d 617 (Ky. 1978), this Court consistently has denied the Appellant’s

claim. Appellant’s brief offers no reason why this Court should depart from the holding

in Ex parte Farley.
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47.
THERE IS NO “RESIDUAL DOUBT.”
The law does not recogpize “residual doubt.” Oregon v. Guzek, 546 U.S. 517, 126
S.Ct. 1226, 163 L.Ed 2d 1112 (2006).

Here, and throughout his brief, the Appellant repeats an out-of-context remark
from this Court’s first opinion about the evidence not being “overwhelming.” The
present appeal is from a re-trial. The evidence in the re-trial is different than that in the
first trial. The evidence in both trials is not identical as the Appellant seems to suggest,
and even if it were, there must be something to it because by now it has convinced not
one but two unanimous juries to sentence him to death.

48.

LETHAL INJECTION DOES NOT CONSTITUTE
CRUEL AND UNUSUAL PUNISHMENT.

Fields was sentenced to death by lethal injection pursuant to KRS 431.220(1)(a).
He contends that this mode of execution constitutes cruel and unusual punishment within
the meaning of the Eighth Amendment to the United States Constitution and a cruel
punishment under Section 17 of the Kentucky Constitution. The Appellant makes
general assertions that lethal injection in Kentucky results in a lingering and painful
death. The authority cited by the Appellant alleges that of 584 lethal injection executions
performed from 1976 to 2001, 31 were “botched”. None of the allegedly botched
executions took place in Kentucky. The qualifications for categorization as a “botched”

execution include delay in finding a vein and subjective observations said to discern pain
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