


PURPOSE
The purpose of this reply brief is to respond to the Appellee’s arguments that
require a response. The failure to address a particular issue should not be taken as a
reflection that Appellant believes the issue has no merit or less merit than issues that have
been addressed in this reply brief.
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RESPONSE TO COUNTERSTATEMENT OF THE CASE

Ms. Bess Horton did not die, as Appellee suggests, as a result of a knife being
“plung[ed]” through her skull. Appellee’s brief 1. Rather the fatal wound was the large
incision in Ms. Horton’s neck. TE 20 2951, 2962-2965.

Appellee states Mr. Fields had a broken-tipped knife in the waistband of his pants,
and “[t]he broken tipped krﬁfe was associated with the removal of several screws from
the window through which the Appellant gained access.” Appellee’s brief 1. The
Appellee does not cite to the record in support of this statement. This statement is simply
untrue—the knife was not “associated” with the screws. Lawrence King, former
supervisor of the KSP trace analysis section, testified that he examined both the knife and
the screw heads. He found that while there were small paint chips on both the knife and
the screw heads, the paint from the knife did not match the paint from the screw heads.
He repeatedly stated this during his testimony at trial. TE 26 2332, 2336, 2351, 2353.

1. INCOMPLETE INTOXICATION INSTRUCTION.

Appellee misstates the role of voluntary intoxication as it applies to homicide
offenses. According to Appellee, voluntary intoxication could be a complete defense to
the offense of intentional murder. Brief for Appellee 3-4. That is not an accurate
statement of Kentucky law, even though the jury could have concluded that from the
instruction given in this case. If the jury believes the defendant did not have the intent

necessary to commit the offense of intentional murder, then they must find him guilty of

manslaughter in the second degree. Appellee quotes from Fields v. Commonwealth, 12

S.W.3d 275, 282 (Ky.-2000), but apparently fails to read its own quotation:

[T]he defense of voluntary intoxication does not authorize
an acquittal if the jury finds the defendant was so




intoxicated that he could not form the requisite intent to
commit murder. Rather, its effect is to reduce the offense
from the intentional crime of murder (or first-degree
manslaughter) to the wanton crime of second-degree
manslaughter. The definition of “wantonly” provides that
a person who acts wantonly “solely by reason of voluntary
intoxication also acts wantonly with respect thereto.” KRS
501.020(3). This means that if a defendant was so
voluntarily intoxicated that he killed another without the
intent to do so, the fact of his voluntary intoxication, itself,
constituted the element of wantonness necessary to convict
of second-degree manslaughter.

Therefore, if the only reason the jury does not find the defendant guilty of murder is his
own voluntary intoxication, they are required under Kentucky law to find him guilty of
manslaughter in the second degree.

Appellee commits a second error when it argues that the jury could have found

Fields guilty of wanton murder based on his intoxication. Both Fields, supra, and Slaven

v. Commonwealth, 962 S.W.2d 845 (Ky. 1997), unequivocally state that the effect of

voluntary intoxication is to lower the offense of intentional murder to second degree
‘manslaughter. That is because the definition of “wanton” requires the defendant to be
unaware of the risk he is creating due to his intoxication. Because the defendant is
unaware of the risk, the aggravating factor necessary for wanton murder, extreme
indifference to the value of human life, is not present. In order for wantonness to equate
with the mental state required for intentional murder, the defendant must be conscious of
the fact that his conduct is creating a substantial and unjustifiable risk of death.
The trial court’s intoxication instruction was not sufficient to clearly explain to

the jury how they were supposed to handle Fields’s intoxication under Kentucky law.

Appellant is aware of case law stating that if there are lesser-included offenses that do not

require an intentional mental state that additional intoxication instructions need not be




given. Jewell v. Commonwealth, 549 S.W.2d 807 (Ky. 1977), overruled on other

grounds in, Payne v. Commonwealth, 623 S.W.2d 867 (Ky. 1981). Appellant submits

that this case highlights why that archaic line of cases should be abandoned. Jury
instructions, especially in a capital case, should be complete and easy to follow. Anyone
who has ever put together a child’s toy late on Christmas Eve knows that there is nothing
more impossible to work through than a set of instructions that omit an important step.
That is what the instructions in this case did. They did not tell the jury that if they
believed Fields did not have the specific intent necessary for intentional murder, then
they were required to find Fields guilty of manslaughter in the second degree. Asa
result, the jury’s ability to give effect to the evidence of intoxication was impaired.

2. TESTIMONY ABOUT BEER CANS, MARIJUANA SEEDS, AND CAR
KEYS FOUND IN MS. HORTON’S CAR AFTER HER DEATH WAS
RELEVANT EVIDENCE AND SHOULD NOT HAVE BEEN EXCLUDED.
This evidence was relevant. Presumably eighty-four-year-old Bess Horton did

not leave beer cans and marijuana seeds in her car. Someone else had to have left them
there. Testimony from the Commonwealth’s own witness Cindy Sexton was that
Minnie had said prior to Ms. Horton’s murder that she wanted to use Ms. Horton’s
keys—which she possessed by virtue of her job as driver—to enter Ms. Horton’s home
and rob her, and make it look like a burglary by removing a window. TE 17 2484-5.
The fact that beer cans, marijuana seeds, and a set of car keys (which had a house
key on them) were found in Ms. Horton’s car, TE 21 3067-8, combined with the fact that
a garage bay was up, TE 14 1897-8, and the actual door to the garage was open and had

mud on the bottom of it as if the door was kicked in, Id., 1898-9, makes it more than

“rank speculation,” Appellee’s brief 7, that a jury may have believed Minnie used the




keys in her possession to enter the Horton home, and then threw them into the car after
murdering Ms. Horton and leaving her premises. Contrary to the trial court’s ruling,
there clearly was evidence—M innie Burton’s possession of car keys—*“tying [someone]
to that vehicle on the night in question.” TE 21 3068.

Because of Minnie Burton’s prior statements to Ms. Sexton in which she revealed
a plan to enter Ms. Horton’s home and make it look like a burglary, TE 17 2484-5,
“presence of the car keys in the car,” Appellee’s brief 8, would have made it more likely
that a “particular person,” Id —Minnie Burton—Xkilled Ms. Horton.

4. PROSECUTOR TESTIFYING IS A “THEME” BECAUSE IT

OCCURRED THROUGHOUT MR. FIELDS’S TRIAL, AND IT WAS
ERROR.

At the end of its response to the Paul Cales issue, the Appellee criticizes the
“prosecutor testifying theme” in this case. This is a theme throughout the Appellant’s
brief because it occurred pervasively throughout Mr. Fields’s trial. The prosecutors in
this case “testified” through leading questions in the following issues: 3,4, 9, 11,13, 14,
16, 18, and 19. It was error for the trial court to allow the prosecutors to testify through
their questions in all of these issues, and reversal is required.

5. STIPULATION DENIED RIGHT TO CONFRONTATION.

Appellee claims in footnote 1 to its brief that the judge was not referring to
Johnda Bush when he said that defense counsel should prepare an order for the admission
of her stipulated testimony and see if the prosecutor would sign it. It is Appellee who is
mistaken about the facts. A review of the transcript shows that the trial judge was indeed
referring to the Johnda Bush stipulation, even though his court reporter was referring to a

transfer of trial exhibits from the prior court reporter. In fact, when the confusion

between the judge and his court reporter was straightened out, the judge informed the

court reporter that there was no need for a court order to transfer the exhibits. So he




obviously was stating that defense counsel should prepare an agreed order on Bush’s
stipulated testimony to see if the prosecutor would sign it. As Appellant said in his Brief,
there is no such order in the record.

In that same footnote, Appellee takes offense with the fact that Appellant referred
to Bush’s stipulated testimony as a “proposed stipulation.” That was the title of the
document that Was used, “Proposed Stipulation,” which is why Appellant used capital
letters in his brief when referring to the Proposed Stipulation.

There is nothing in Crawford v. Washington, 541 U.S. 36 (2004), that indicates an

attorney can waive the defendant’s right to cross-examine the witnesses against him. The
only mention in Crawford of a waiver of the right to cross-examination is based on the
wrongdoing of the defendant that procures the absence of a witness. Id., 541 U.S. at 62.
In that instance, it is the actions of the defendant which operates as a personal waiver of
the right to cross-examination. The same is true with the waiver that occurred in Illinois

v, Allen, 397 U.S. 337 (1970), relied upon by this Court in Parson v. Commonwealth,

144 S.W.3d 775 (Ky. 2004). In that case the defendant waived his presence at trial, and
consequently his right to confront and cross-examine witnesses, by his own disruptive

conduct. His presence was not waived by counsel.

In Bovkin v. Alabama, 395 U.S. 238 (1969), the Supreme Court held that certain

trial rights were so important that they required a personal waiver by the defendant that
had to be spread across the record. Among those rights was “the right to confront one’s
accusers.” Id., 395 U.S. at 243. The Court there held that before the defendant can waive

that right during a guilty plea proceeding, the trial judge must first “canvass{] the matter

with the accused to make sure he has a full understanding of what the plea connotes and




of its consequence.” Id., 395 U.S. at 244. There is no logical reason why the judge
would not have to canvass the waiver of Fields’s right to cross-examine Johnda Bush
with him.

8. THE JURY WAS ENTITLED TO HEAR ABOUT LINDEMAN’S

ACT OF OFFICIAL MISCONDUCT, AND DOBSON’S ASSAULT
ON A PATIENT IN CUSTODY, BOTH OF WHICH RESULTED IN
THESE MEN LOSING THEIR JOBS. THESE ACTS ARE
RELEVANT TO THE WITNESSES’ VERACITY.

The jury was entitled to hear this evidence. Ron Lindeman was the arresting
officer in this case. Not only did he testify that Mr. Fields confessed to him that he killed
Ms. Horton, TE 14 1999, but he also assisted the KSP in collecting evidence and even
prepared the video of the scene shown to the jury. Id., 2040, 2050. The fact that Mr.
Lindeman, six years later, lost his job and was convicted of official misconduct, unlawful
transaction with a minor, and harassment, TH 1/31/03 176, was something the jury
needed to hear about to fully evaluate his credibility. This evidence goes to Mr.
Lindeman’s character for truthfulness. The fact that he may have testified consistently in
both trials is irrelevant. This does not prove he was telling the truth. Lindeman"s
testimony about the alleged confession was devastating to Mr. Fields’s case, and the
defense was entitled to explore Mr. Lindeman’s potential for on the job misconduct.

Jason Dobson, an EMT at King’s Daughter Medical Center in Ashland, also
testified that Mr. Fields “confessed” to him. He said that this confession occurred when
Dobson was treating him after his arrest. TE 15 2112. What is interesting about Dobson

is that Mr. Fields testified at his first trial that Dobson assaulted him, TH 1/31/02 181,

and 6 years later Mr. Dobson was fired and convicted of fourth degree assault after he

physically assaulted a patient who, like Mr. Fields, was also in police custody. Id., 179-




180; TH 9/22/03 (sealed avowal) 2-3. This evidence was clearly relevant, not only
because it involves Dobson’s character, but also because it backs up Mr. Fields’s
testimony. The jury, having heard this testimony, may have decided that Mr. Fields did
“confess,” but only after being baited by Mr. Dobson or, alternatively, may have decided
Mr. Dobson made up this confession—it was not reported to police until approximately a
year after it was made, TE 15 2122—to shift focus away from an assault he made on
Fields.

This evidence concerning Lindeman and Dobson shed light on the credibility of
these individuals as witnesses. Again, it does not matter that the offenses did not occur
until after the first trial, nor does it matter that the witnesses’ testimony did not change
from trial to trial. That ddes not affect the relevancy of this critical evidence.

The Appellee argues that this evidence was inadmissible pursuant to KRE 609 because
the convictions were misdemeanor convictions. Appellee’s brief 29. This may be
correct. However the evidence was admissible under KRE 608. Mr. Fields was entitled
to inquire of Lindeman whether he lost his job because of on-the-job malfeasance. KRE
608(b). His actions showed a lack of ethics that go to character for untruthfulness.
Similarly Mr. Fields should have been allowed to inquire of Mr. Dobson about the
actions that led to him being terminated. KRE 608(b). While the rules of evidence may
very well have prohibited Mr. Fields from offering extrinsic evidence of these acts, he
was entitled to inquire about them on cross-examination of Lindeman and Dobson.

10. BARRING TESTIMONY FROM O’BRIEN ABOUT SCREWS.

The single biggest fact in this case which indicates that Fields did not kill Mrs.

Horton is the fact that it would be next to impossible, if not impossible, to remove 17




aluminum screws that had been painted over with exterior paint on a dark, foggy night
with a broken butter knife within the time frame established by the facts of this case.
Aluminum is a very soft metal and aluminum screws strip very easily. The prosecutor
wanted to do everything he could to keep an expert from testifying about how difficult it
is to remove aluminum screws once they have been painted over. This was clearly a
subject for expert testimony since the prosecutor obviously had no clue how long it
would take to perform that task if he thought 17 screws could be removed in a minute and
a half each. It would definitely have shed a little light on this misstatement of fact, and
have been helpful to the jury, if someone with 30 years of experience had been allowed to
testify to the truth. The error in excluding this testimony was extremely prejudicial, in
that it prevented Fields from presenting one of the most important aspects of his defense
to the jury.

12. MINNIE BURTON’S HEARSAY THAT SAM FIELDS
MIGHT BEAT THE SHIT OUT OF HER.

Minnie Burton’s statement that she was afraid Fields would beat the shit out of
her was not admissible because it was completely unreliable. In Lawson, The Kentucky

Evidence Law Handbook §8.50[3], 645 (4th ed. 2003), the author says of the state of

mind exception:

In describing this exception, Wigmore said that “the
statements must be of a present existing state of mind, and
must appear to have been made in a natural manner and not
under circumstances of suspicion.” Adherence to this
definition would mean that expressions of present state of
mind would not be admissible if adjudged to be self-
serving or otherwise lacking in apparent candor and
sincerity.











































