






























































































































































































































































































































































































































































which you hear more evidence. Not second degree. Not second degree
manslaughter. TE 23 3415.

Actually, the case would move into a second phase of trial in which the jury would hear
more evidence—the truth-in-sentencing phase— if Fields was convicted of second degree
manslaughter. The prosecutor’s remarks may have led the jury to believe Fields would
get a “get out of jail free card” if he was convicted of something less than murder.

The prosecutor then made numerous misstatements of law and fact concerning the
intoxication and second degree manslaughter instructions. First, the prosecutor said,
“[iJmportant thing here of wanton is that when a person creates this risk because they’re
intoxicated and they got themselves intoxicated voluntarily, well they’re not entitled to
that. That’s no excuse.” TE 23 3416. Defense counsel objected, Id., 3416, requesting a
mistrial and an admonition. Id., 3417. The trial court refused to grant a mistrial or give
an admonition. Id., 3418.

The Commonwealth then stated,

But, when you look at wanton, when you look at the definition of it at the

last sentence on that definition says: ‘A person who creates such a risk but

is unaware thereof solely by reason for voluntary intoxication also acts

wantonly with respect thereto.” What that means to me that a person can’t

hide behind their intoxication. If they are intoxicated and they’re doing

some act and you feel that they are so intoxicated, then they can’t just say,

‘Well, I was intoxicated; therefore, I can’t be acting wantonly.’ And

then finally, when you down here under voluntary intoxication, that means

someone putting on a buzz, someone taking in alcohol. And that’s all we
heard is alcohol that this Defendant had. Id., 3419.

And, when discussing second degree manslaughter:

And the difference—what this says is that in Carter County, he killed
the—he killed Ms. Horton by cutting her throat with a knife and that he
did it wantonly. The difference between second degree manslaughter and
wanton murder is this part right here: under circumstances manifesting an
extreme indifference to the value of human life. Members of the jury,
second degree manslaughter frequently is what you see in vehicular
homicides, when someone is drunk, runs into somebody else, kills that
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other person. You know, they’re not acting—they’re not necessarily

acting in a way that would show extreme indifference to the value of

human life.

Members of the Jury, there is no way second degree manslaughter fits

in the facts of this case. I mean you’ve got to find first that he was

acting—To find the Defendant guilty of second degree manslaughter,

you’ve got to find that he was doing what he did to Ms. Horton and he

didn’t necessarily mean to do it; he was acting wantonly; and, you must

find that he was doing this—that his actions did not manifest an extreme

indifference to the value of life. Are those the facts? That’s the

difference. That’s what makes manslaughter second a lesser offense than
murder, that it doesn’t have this element of extreme indifference to life.

This does not fit the facts of this case. Manslaughter second is not what

this case is about. This is a murder case. Id., 3422.

Appellant would first note there is an obvious misstatement of fact where the
prosecutor stated “. . .all we heard is alcohol that this Defendant had.” Id., 3419.
Defense counsel objected the prosecution’s own witness, Minnie Burton, said Mr. Fields
ingested horse tranquilizers. Id., 3419. Also the evidence at trial was Sam had taken 3
pills at his mother’s apartment and then “got wild.” TE 20 2944. At a pre-trial hearing,
the Commonwealth itself admitted Sam was drinking and taking unknown pills the night
in question. TH 1/31/02 102, 110. The trial court overruled defense counsel’s objection
during closing argument to this misstatement of fact. TE 23 3420.

Furthermore the prosecutor’s comments on the intoxication and second degree
manslaughter instructions are wrong. This Court’s first opinion in this case make it clear
a defendant’s intoxication can negate the element of intent in a murder case and result in

a defendant being found guilty of second degree manslaughter. Fields .

Commonwealth, 12 S'W.3d 275, 282-3 (Ky.2000). Unfortunately the prosecutor was

able to misstate the law because of the trial court’s erroneous jury instructions. See Args.
1, 30. As a result of the prosecutor’s comments, the jury was undoubtedly left with the

impression that if it believed Fields was intoxicated it had to find him not guilty.
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F. Corclusion. It is important to recognize in our system the Commonwealth
has the last word. RCr 9.42. The defense cannot address any inferences before the jury
deliberates, let alone improper ones. And the prosecutor’s argument will be the most
recent words from the trial that the jury will take into its consideration of the case. This is
a powerful advantage. In the instant case, the evidence of Fields’ guilt was
circumstantial, and the prosecutor’s arguments were particularly prejudicial. 5%, 6%, 14™
Amends., U.S. Const.; §8§ 2, 3, 7, 11, Ky. Const. Reversal is required.

32. INTRODUCTION OF PREJUDICIAL PHOTOGRAPHS OF THE VICTIM.

Preserved. TRR 1 112; TH 1/31/02 112-139; TRR 2 251; TR 4 444; TH 9/10/02
25-31; TR 4 489; TH 8/27/03 10-14; TE 13 1867; TE 14 2022-2025, 2029, 2049; TE 20,
2954-56; TE 23 3408-9; TE 24, 3468; TH 12/19/03 9.

During the Commonwealth’s opening statement”, the jury was first shown crime
scene photos of Ms. Horton at around page 1851 of the transcript. TE 13 1851. At page
1867, the Commonwealth mentioned it did not want to shock jurors by the photos. At
that point, the defense objected the Commonwealth was on picture 5, and it was moving
that photos not be shown anymore. The Commonwealth responded it was only on the 2™
picture, and it was trying to show restraint. Id., 1867. The trial court overruled the
objection, noting KRE 403 was satisfied and the jury was entitled to know the cause of
death. Id., 1868. Additional photos continued to be shown. Id., 1868-1870.

During Ron Lindeman’s testimony, seven crime scene photos showing Ms.
Horton were introduced into evidence and shown to the jury. Prior to the photos being

shown, defense counsel made specific motions as to individual photos. Counsel moved

2 Throughout the trial, the Commonwealth apparently used an Elmo and projected the pictures on a screen
which enlarges them greatly.
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that photos 34 and 35, which show Ms. Horton lying in bed as she was found by police,
were cumulative as they were so similar in nature and character. TE 14, 2022. The trial
court overruled the motion to exclude, noting the photos showed different angles. 1d.,
2023. Defense counsel made the same motion as to photos 39 and 40, which were photos
of Ms. Horton’s hands. Id. The trial court overruled that motion, too, mentioning each
photo showed a different angle and demonstrated defensive wounds. Id., 2024. Finally,
as to photos 36, 37, 38, all of which are close-ups of the head and neck area, the defense
moved to exclude on the ground the photos were so inflammatory and shocking to the
conscience that KRE 403 was violated. Counsel offered to stipulate Ms. Horton died of a
neck wound and the knife found on a chair in the bedroom was the murder weapon. Id.
The trial court overruled the motion, holding the photos were admissible as they show
Ms. Horton the way she was found. Id., 2025.

When the photos were introduced to the jury, juror # 76 became ill from looking
at them, and a break had to be taken. Id., 2030-2031. #76 actually deliberated in the
case, and sentenced Fields to death. Sealed Jury Sheets in Exhibits.

During Lindeman’s testimony, the video he made for KSP hours after the murder
was shown to the jury. TE 13 2042-2048. Defense counsel objected to 2 extended
videographs of Ms. Horton that were shown in the video, and also renewed its previous
objection to the video. One videograph was shown for 10 seconds, the other for 32
second. Id., 2049. The trial court overruled the objection. Id.

The crime scene photos, which, again, included Ms. Horton’s body, were shown
during other witness testimony. TE 16 2259-2262.

Prior to the testimony of Dr. John Hunsaker, the medical examiner in this case,

defense objected to the use of photos during his testimony. Counsel noted diagrams
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could be used in lieu of photos. Counsel objected, specifically, to any photos of Ms.
Horton in a body bag, and photos showing her body having prepared for autopsy. TE 20,
2954-55. The trial court noted it had already held no post-autopsy photos would be
allowed, and overruled the defense’s objection to the photos in question as they showed
the body as received by Dr. Hunsaker and the true extent of the injuries to Ms. Horton.
Id., 2956. The photos in question are CW 116 (Ms. Horton in a body bag); CW 119
(front and right of her neck after blood was cleaned away); CW 120 (front and left side of
her neck after cleaning); CW 121 (face and neck after cleaning); CW 122 (x-ray of knife
through skull); CW 123 (palm of left hand after cleaning); and CW 124 (right hand after
cleaning).

During the Commonwealth’s closing argument, photos of Ms. Horton at the crime
scene were, again, shown to the jury. TE 23 3397, 3400. Portions of the video made by
Lindeman were also shown, over defense objection. Id., 3408. Prior to the penalty
phase, the defense objected to the use of gory photos by the Commonwealth in that phase
of trial. TE 24 3468. The trial court overruled the motion. Id., 3469 A photo of Ms.
Horton’s body was shown in the Commonwealth’s closing argument. Id., 3542.

None of these gruesome and repetitive photographs were necessary to prove a
point in controversy. There was no dispute Bess Horton died as a result of sharp force
injuries to her head and neck. The only question at the trial was whether Samuel Fields
was responsible for her death. Photographs and video of depicting Ms. Horton at the
crime scene were unnecessary. Even after those were shown to the jury, seven more
photographs from the medical examiner’s office were introduced.

This Court has repeatedly held it to be reversible error to allow the introduction of

gruesome photographs which are likely to arouse the passions of the jury and have little
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or no probative value. Ice v. Commonwealth, 667 S.W.2d 671, 676 (Ky.1984). In

Holland v. Commonwealth, 703 S.W.2d 876, 879 (Ky.1986), this Court reversed the

defendant’s conviction due to the introduction of gruesome color photographs of the
deceased because the photographs went “beyond demonstrating proof of a contested
relevant fact.” In that case, as in this one, all necessary facts were established by the
testimony of witnesses without the need for photography. Id.. See also Clark v.

Commonwealth, 833 S.W.2d 793, 794-95 (Ky.1992); and Funk v. Commonwealth, 842

S.W.2d 476, 479 (Ky.1993).
Certainly the repetitive nature of the photographs was objectionable. In Morris v.

Commonwealth, 766 S.W.2d 58, 61 (Ky.1989) this Court held that the prosecution

should not be allowed to “overwhelm the jury with repetitive photographs.” There can be
little doubt this occurred at Samuel Fields’ trial.
The introduction of these photographs was not harmless beyond a reasonable

doubt. Chapman v. California, 386 U.S. 18, 24-25 (1967). These photographs were so

gruesome one juror—a juror who deliberated and returned verdicts of guilty and a death
sentence—got sick. They were shown during testimony of multiple witnesses, and
during opening and closing argument in the guilt phase, and closing argument in the
penalty phase. Mr. Fields was denied due process and a reliable determination of his
sentences pursuant to the 5t gh gh 14™ Amends., U.S. Const.; § 2, 7, 11, 17, Ky.
Const., by the admission of the irrelevant, repetitive, gruesome and inherently
inflammatory photographs. This Court must reverse for a new trial.
33. FAILURE TO SEQUESTER JURY BETWEEN PHASES.
This issue was not preserved.

The jury returned its guilty verdicts at 9:05 p.m. on Wednesday evening October
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1, 2003. TE 23 3435-36. After telling the jurors there would be a second phase of the
case where they will hear more evidence, be given more instructions and will deliberate,
the jurors were excused due to the late hour. Id.; 3436-37. In addition, to accommodate
a juror who had an appointment on October 2, 2003, the jurors were told not to return
until Friday morning, October 3, 2003, some thirty-six hours later. Id. Although the
jurors were admonished not to discuss the case with anyone, they were never told not to
read about the case in the newspaper or listen to anything about the case on the radio or
television. Id. See Arg. 23.

RCr 9.66 requires sequestration of jurors after the case is submitted for the verdict
unless both parties waive it and the court approves. In the case at bar, there was no
request by the court that the parties waive sequestration between the conclusion of the
guilt phase and the beginning of the penalty phase some thirty-six hours hence. In

addition, unlike in Wilson v. Commonwealth, 836 S.W.2d 872, 888 (1992), the trial court

did not question the jurors about any possible media exposure when they returned to
court thirty-six hours later.
The Commonwealth cannot prove this error was harmless beyond a reasonable

doubt. Chapman v. California, 386 U.S. 18 (1967). The victim in this case was a high

profile person in her community. The Commonwealth was seeking the death penalty for
the second time against Mr. Fields, since the initial convictions and death sentence had
been reversed by this Court. The case had been mistried a year earlier. It seems highly
unlikely there would have been no media coverage of the guilty verdicts and upcoming
penalty phase after the trial had been going on for almost four weeks.

The court’s failure to sequester the jurors between the guilt and penalty phases

denied Fields due process, fundamental fairness and reliable capital sentencing. 50 g™
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8“‘, 14”‘, Amends., U.S. Const.; Secs. 2, 7, 11, 17, Ky. Const. Reversal and a new penalty
phase are required.
34. JURORS NOT SUBSTANTIALLY IMPAIRED IN CONSIDERING DEATH.

Preserved. TE 1 133; TE 2 265; TE 9 1237.

Prospective juror Robert Lee was asked by the trial court if he could consider all
the available penalties in the case, and he stated he could consider all four of them,
including the death penalty. TE 1 125-126. When questioned by the Commonwealth, he
reiterated he could consider all four of the possible punishments, but did indicate a
preference for a prison term. Id., 128. When asked by the Commonwealth if he could
sign his name as foreperson to a death verdict, he said he did not think he could do so.
Id., 129. The trial court ultimately excused him, Id., 133, overruling defense counsel’s
objection that the standard was whether a juror could “fairly consider,” and its argument
that the foreperson question was misleading. 1d., 132.

Prospective juror David Wicker stated he could give fair consideration to all four
potential penalties. TE 2 258. Yet he then stated he would automatically exclude the
death penalty. Id., 259. When asked about his conflicting statements by defense
counsel, Wicker stated he didn’t think he “could do the death.” Id., 261. He then said he
could consider the death penalty if the case involved intentional murder. Id., 262. The
Commonwealth moved to excuse Mr. Wicker, and the defense opposed the motion,
noting Wicker said different things. The trial court ultimately sustained the challenge for
cause, holding Wicker might be able to talk about the death penalty as a possibility but
could not impose it. Id., 265.

Prospective juror Nathan Risner said he “believe[d]” he could consider all

possible penalties in this case. TE 9 1228. When asked by the Commonwealth if he
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could sign his name as foreperson to a death verdict, he stated it “would be hard for me. I
don’t believe I could do it.” Id., 1231, 1235. The trial court sustained the
Commonwealth’s challenge for cause over defense counsel’s objection. Id., 1237.

The trial court, in removing Lee, Wicker, and Risner, erred to Mr. Fields’
substantial prejudice and denied him due process of law and reliable capital sentencing.
5™ 6", 8™ & 14™ Amends., U.S. Const.; § § 1,2, 3,7, 11, 17, 26 Ky. Const.; RCr 9.36(1).
The United States Supreme Court has limited “a state’s power broadly to exclude jurors

hesitant in their ability to sentence a defendant to death. . .”Morgan v. Illinois, 504 U.S.

719, 732 (1992)(emphasis added). “[T]hose who firmly believe that the death penalty is
unjust may nevertheless serve as jurors in capital cases so long as they clearly state that
they are willing to temporarily set aside their own beliefs in deference to the rule of law.”

Lockhart v. McCree, 476 U.S. 162, 176 (1986). The Commonwealth is only “entitled to

have excused for cause a person who has such conscientious objection to the death
penalty that he would never, in any case, no matter how aggravated the circumstance,

vote to impose the death penalty.” Grooms v. Commonwealth, 756 S.W.2d 131, 137

(Ky.1988)(emphasis added).

Lee, Wicker, and Risner were uncertain about the death penalty, but each stated at
least once he could impose it. Lee and Risner were asked misleading questions about
whether they could sign their name to the verdict form sentencing Fields to death if
serving as forepersons—this is not the legal standard, as defense counsel noted. It was
particularly unfair these jurors were removed in light of the fact the trial court refused to
strike Ms. Caudill who indicated she would not impose the minimum sentence of 20

years if the jury found Mr. Fields guilty of intentional murder. Morris v. Commonwealth,

766 S.W.2d 58, 60 (Ky.1989). See Arg. 29.
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