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COUNTERSTATEMENT OF THE CASE

The Appellee, Thomas Everette Allen (“Allen”) is a 24-year veteran of the City of
Russellville and its agencies. He began his career with the City as a police officer in
1974. (Tape 7-C-04-VCR-045-A, 5/10/04, 2:27-2:29) After incurring an on-the-job
injury he took temporary retirement. (Tape 7-C-04-VCR-045-A, 5/10/04, 2:32-2:35).
But then, in 1999, Russellville’s Mayor requested that he return to work and take a job
inventorying equipment for the City. He agreed. The next year, in 2000, he assumed the
position of Safety Director for the City of Russellville. (Tape 7-C-04-VCR-045-A,
5/10/04, 2:32-2:35).

In May, 2001 the City of Russellville joined with the City of Auburn to form the
Consolidated Infrastructure Management Authority (“CIMA™). CIMA’s mission was to
administer the citics’ water and sewer services. Upon the creation of CIMA, Allen and
other City of Russellville employees transferred to the agency.

At CIMA, Allen became the new agency’s“ Safety Director. Allen’s job
description, pay and benefits were identical to what they had been as Safety Director for
the City of Russellville. (Tape 7-C-04-VCR-045-A, 5/10/04, 2:50-2:52) In fact, CIMA
was without an employee policy and procedural manual of its own. Instead, CIMA
followed the employee policy and procedural manual for the City of Russellville.

Seniority is a significant factor in the City of Russellville’s employment policies.
Most importantly, seniority affects the layoff and call-back of city employees. For

instance, paragraphs 1 and 2 of Section G (Reduction in Force) of the employee policy

and procedural manual provide:



The City may lay off an employee or employees because of lack of
work or funds. The order of layoff shall be determined by the
needs of the City.

Consideration shall be given to both the seniority and merit of
employees being considered for layoff.

(Joint Exhibit Item 21, p. 15). Relatedly, seniority is also a consideration in the call-back

of employees who have been layed off from employment.

Q.

A

Q.
A

In terms of being called back after a layoff, would seniority be
considered?

Would it be considered?
Yes.

Yes.

(McCollum' testimony; 7-C-04-VCR-049-A, 5/ 14/04, 1:57-1:59).

In his new job, Allen was responsible for protecting public and employee safety at

both CIMA’s Russellville and Auburn facilities. Allen’s new job, just like his old job as

Safety Director for the City of Russellville, required him to be knowledgeable about

OSHA'’s requirements and to work closely with the Kentucky Labor Cabinet, the state

agency responsible for enforcing OSHA requirements in the Commonwealth.

While serving as Safety Director for the City of Russellville, Allen had met and

had worked with Joe Giles, at the Kentucky Lator Cabinet. At CIMA, Allen continued

communicating with Giles. In fact, throughout his abbreviated career at CIMA, Allen

consistently and substantively conferred with Giles about conditions at the CIMA

facilities.

! Charles McCollum was the Executive Director for CIMA. He reported directly to the Board of Directors.
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As one of his first tasks at CIMA, Allen performed a walk through of the Auburn
facility. From this inspection, he prepared a list of violations. He presented the list to
Wayne Thomas, Assistant Executive Director, and to Charles McCollum, the Executive
Director. McCollum considered the violations to be very serious. (Tape 7-C-04-VCR-
045-A, 5/10/04, 3:01-3:04). Among the more serious violations was the absence of
safety railings, the chlorine door being off its hinges, fans that would not run, water
pooling where electrical equipment was located, a torn down fence and a gate that would
not lock. (Tape 7-C-04-VCR-045-A, 5/10/04, 3:05-3:06).

The torn down fence was of special concern to Allen. The Auburn facility is
located across from a park where children gathered and played. Allen knew that the plant
was accessible to the children. It was not locked. Nor, was it manned a full 24 hours
each day. (Allen testimony; Tape 7-C-04-VCR-045-A, 5/10/04, 3:09-3:10). Allen knew
that children had beern in the facility in the past as he had received a report of abandoned
toys being found in the plant. Allen also knew that the plant was a danger to children.
The plant contained waste water trenches which had undertows that could suck a child
under causing them to drown.

Te get the fence replaced, Thomas Allen looked at grants and other sources\’ of
available funds. Throughout the summer of 2001, Allen made no progress on the fence
and little progress on the other safety violations. Then, on August 22, 2001, Allen sent to
Michael Clark (Chairman of the CIMA’s Board of Directors) Charles McCollum,
(Executive Director) Wayne Thomas (Assistant Executive Director) and Todd Brannon
(Financial Administrator) a document titled “Notification of a Formal OSHA Inspection

by Safety Director August 22, 2001”. The Notification read in material part:
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On July 25, 2001 I made a walk through and wrote down some
violations in both the Wastewater Plant and Water Treatment Plant that

need to be fixed and safety equipment that needs to be purchased...On

September 10, 2001 I will make another inspection of the facilities and

when I get the violations written then there will be a dead line when they

will need to be done. At that point if the violations and safety equipment

that is needed is not in place I will request a survey from Frankfort OSHA

Survey from Mr. Tom Edwards.

The request that was made is not a want or desire but a necessity

to be in compliance with OSHA Standards. Some of the violations are

such that these facilities could be shut down. Please see attached copies.
(Plaintiff and Defendant Joint Exhibit, Item 5; App. Tab 1). Along with the Notification
letter Allen included a list of the violations that he had found and a list of safety items
that needed to be purchased in order to correct the violations. (Plaintiff and Defendant
Joint Exhibit, Items 2, 3, and 4; App. Tab 1). At trial, Allen identified these as being
some of the least expensive items that were needed by CIMA. Also along with the
Notification, Alien provided citations to applicable OSHA standards so as to show the
exact laws that he was atterpting to follow. (Allen testimeny; Tape 7-C-04-VCR-045-A,
5/10/04, 3:13-3:14).

A few days after receiving Allen’s Notification letter, Clark summoned
McCollum and Thomas to see him. Following this meeting, Thomas told Allen that
Clark wanted him to slow down because CIMA was without sufficient funds. -
Nevertheless, needed exii signs were thereafter purchased as well as a harness for the
entrances into the manholes. {Tape 7-C-04-VCR-045-A, 5/10/04, 3:15-3:17).

Either through reports by Allen or through their own personal observations, the
Kentucky Labor Cabinet and executive management at CIMA remained well aware of

continuing and dangerous safety violations at CIMA’s facilities. Allen talked to Giles in

Frankfort on a weekly basis. (Tape 7-C-04-VCR-045-A, 5/11/04, 9:31-9:32). With their
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offices in adjoining cubicles, Allen spoke almost daily with Thomas and McCollum. (Id.
at 10:43-10:45). At trial, Thomas admitted knowing of safety problems. (Tape 7-C-04-
VCR-046-A, 5/11/04, 4:12-4:16). McCollum said that he was unsure. He first said that
he knew there were safety violations. But later, he said that he was surprised that there
were safety violations. (Tape 7-C-04-VCR-049-A, 5/14/04, 1:45-1:47).

In September and again in October 2001, Allen appeared before the CIMA Board
of Directors. There he addressed outstanding safety violations including the inadequate
fencing at the Auburn facility. (Allen testimony; Tape 7-C-04-VCR-045-A, 5/10/04,
3:23-3:24). Allen characterized the situation as being a serious violation and a source of
potential liability. At the September meeting, the Board agreed to purchase the “bare
minimum of safety equipment” (Tape 7-C-04-VCR-045-A, 5/10/04, 3:18-3:21). At the
Gctober meeting, safety violations remained. Allen again alerted the Board to the
unfixed problem with the fence. Allen, much to the consternation of Aubumn Mayor
Dewey Roche, announced that he was “keeping records”. (Tape 7-C-04-VCR-045-A,
5/10/04, 3:23-10:24) Allen further told the Board that he was considering reporting
CIMA to OSHA. (Tape 7-C-04-VCR-045-A, 5/11/04, 10:58-10:59). Allen’s actions
were effective. At the October meeting the CIMA Board voted to repair the fence. (Tape
7-C-04-VCR-049-A, 5/14/04, 1:00-1:02). About one month thereafter the Aubuin
facility received a new fence.

In or around this timeframe, McCollum encouraged Thomas Allen to drop into
Auburn’s City Hall so that the City’s officials would know that CIMA was working on

the Auburn facility. Allen accordingly stopped in and talked with the Mayor. Mayor



Roche told him words to the effect, “that nothing happens in Auburn; you are trying to
break us.” (Tape 7-C-04-VCR-045-A, 5/10/04, 3:26-3:27)

With 24 years experience in municipal employment, Thomas Allen was not blind
to political realities. After sending the letter to Clark, Allen felt like he would be fired in
just a matter of time. (Tape 7-C-04-VCR-045-A, 5/10/04, 3:27-3:28). And, sure enough,
he was right.

One day in approximately February of 2002, Chuck McCollum lunched with
Keith Batchelor, Financial Officer in Human Resources for CIMA.(Tape 7-C-04-VCR-
045-A, 5/10/04, 3:28-3:29) After the lunch, McCollum told Allen that CIMA would be
cutting back on the number of employees. McCollum told Allen that he (Allen) would be
the “first to go”. (Tape 7-C-04-VCR-045-A, 5/10/04, 3:28-3:29). McCollum’s
announcement to Allen was factually accurate. Soon thereafter, McCollum drafted a
CIMA document titled, “Plan of Action to Stream Line Our System”. Item number 1 of

the Plan read;

1. Lay off Tommy Allen-(salary $28,982.72)
At this point in time Tommy’s job is for the most part finished.
Bookkeeping of records, shots, certifications, CPR, First Aid etc.
will be fulfilled by one of the ladies in the Water Department
. preferably Jennifer Knight whom I understand Keith wants ker to
do Human Resources as well. There is also the possibility of
contracting with the City, Hope Strode’s services when needed.
Hope is the Safety Administrator for the City. This portion of the
operation will not be forgotten, but the supervisors can continue
with the safety in the field. Training will continue on lock-out,
tag-out, confined space entry, blood borne pathogens etc.



(Plan of Action to Stream Line Our System; Plaintiff’s Exhibit 12). Items 3 through 8 of
the Plan identified five employees by name, and four employees by location, who were
also being considered for dismissal.

On February 18, 2002, CIMA gave Tommy Allen, his formal notice of
termination. This formal notice was in a letter signed by Chuck McCollum and Keith
Batchelor. Although, the reason for termination given in the letter was “[d]ue to financial
constraints” (February 18, 2002 CIMA letter; Joint Exhibit Item 14), McCollum has
proffered as an additional reason that the Board had by then addressed all of the safety
issues which Allen had brought to CIMA’s attention so that Allen’s job was finished.
(Tape 7-C-04-VCR-049-A, 5/14/04, 1:11-1:12).

The next day, February 19, 2002, McCollum and Keith Batchelor approached
Allen and asked him to sign a “Resignation Releasc”. They told Allen that if he signed
the release, CIMA would not fight his unemployment. They also tcld Allen that
everybody being laid off was signing it. Based on thosé representations Alien signed the
“Resignation Release”. (Tape 7-C-04-VCR-045-A, 5/10/04, 4:00-4:02). However, when
Allen later checked with others he found out that not all of the dismissed employees had
been asked to sign such a release.? Accordingly, Allen asﬁed Batchelor for return of his
signed copy. Batchelor then returned the original to Allen. Batchelor further told Allen
that everything had been taken out of his file. Notwithstanding this statement, at trial a
copy of the release was produced with a sticky note on it. (Resignation Release, Joint

Exhibit, Item 16).

? Only Mike Bell and Marion Snell were asked to sign similar Resignation Releases.
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