


STATEMENT CONCERNING ORAL ARGUMENT

Appellant/Cross-Appellee Consolidated Infrastructure Management Authority,
Inc. believes that oral argument would be helpful to the Court in resolving the issues
raised in this case because of the lack of case law interpreting the Kentucky

Whistleblower Act, KRS 61.101-61.103 and 61.990 and because this case raises issues of

first impression in the Commonwealth.
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COUNTERSTATEMENT OF THE CASE
The Cross-Appellee/Appellant adopts and incorporates in the full its Statement of

the Case as set forth in its Appellant’s brief that has previously been filed with the Court.




ARGUMENT
L ALL FORMS OF RELIEF UNDER THE WHISTLEBLOWER ACT ARE

GOVERNED BY THE NINETY-DAY STATUTE OF LIMITATIONS IN

KRS 61.103(2).

In his brief, Allen attempts to substantiate the erroneous interpretation adopted by
the trial court and approved by the Court of Appeals. His argument that the ninety-day
limitations period in KRS 61.102 applies to only injunctive relief and punitive damages is
flawed and not supported by principles of statutory construction. See Appellee/Cross-
Appellant’s Brief at 17.

The Appellee devotes a significant portibn of his brief focusing on the language in
KRS 61.103 and—more specifically—the limited remedies mentioned. Yet, that
provision is only provides part of the answer. The other key language is found in KRS
61.990, which Allen glosses over. KRS 61.990 provides, in relevant part:

A court, in rendering a judgment in an action filed under KRS 61.102

and 61.103, shall order, as it considers appropriate, reinstatement of the

employee, the payment of back wages, full reinstatement of fringe benefits

and seniority rights, exemplary or punitive damages, or any combination

thereof. A court may also award the complainant all or a portion of the
costs of litigation, including reasonable attorney fees and witness fees.

KRS 61.990(4) (emphasis added). From the clear and unambiguous language of KRS
61.990(4), this provision does not create a cause of action independent of KRS 61.102 or
KRS 61.103. Rather, it is intended to add additional remedies to a successful claim
timely brought (i.e. within ninety days) under those sections. Because Allen filed this

action more than ninety days after the alleged retaliation, he is precluded from obtaining




relief under KRS 61.102 and 61.103, and therefore cannot recover damages under‘ KRS
61.990(4).!

Allen argues that “the General Assembly linguistically linked the ninety-day
limitations period to only two forms of remedies: injunctive relief and punitive
damages . ...” Appellee/Cross-Appellant’s Brief, at 17. This characterization flies in the
face of the unambiguous language of the statute. It cannot be questioned that the
remedies in KRS 61.990(4) are linked directly to KRS 61.102 and 61.103 by the phrase
“in rendering a judgment in an action filed under KRS 61.102 and 61.103.” Although
Allen would prefer to ignore this pivotal clause (as the Court of Appeals did), to do so
frustrates the expressed legislative intent that the remedies in KRS 61.990(4) are
available only for actions under KRS 61.102 and 61.103.

To subport his tenuous interpretation of the Act, Allen also analyzes and relies
upon whistleblower statutes from sister states that have similar language. Statutes from
other states, however, shed no light on the legislative history or proper interpretation of
the Kentucky Whistleblower Act because none of those other statutes “split” their statues
like KRS 61.103 and 61.990.> As explained in CIMA’s Appellant’s Brief, the confusion

surrounding the Act appears to largely be caused by its codification.> See Appellant’s

! In addition, obtaining a judgment under KRS 61.102 and 61.103 is also a prerequisite to
obtaining back wages and attorneys’ fees and costs, which the trial court awarded.

2 While the other states’ statutes are wholly irrelevant to the statutory interpretation in this
case, CIMA submits that the quandary in the present case would not exist with those
other cited statutes because those states’ whistleblower statutes are embodied within one
statutory section. See Del. Code Ann. tit. 29, § 5115 (2007); Mich. Comp. Laws Serv. §
15.363 (2007); Or. Rev. Stat. § 659.530 (1994); V.IL Code Ann. tit. 10, § 123 (2007).

3 Specifically, Allen is placing inappropriate credence on the decision made by the

‘Reviser of Statutes or the Legislative Research Commission to place section 4 into the

existing KRS 61.990 rather than placing it in a consecutive section (e.g., KRS 61.104).
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Brief, at 13. Even ignoring the language of the separate provisidns, the legislation must

be viewed and construed as a whole, not piecemeal. See Combs v. Hubb Coal Corp., 934

S.W.2d 250, 252 (Ky. 1996) (quoting City of Owensboro v. Noffsinger, 280 S.W.2d 517,
519 (Ky. 1955)) (“[I]n construing legislative enactments, courts ‘should look to the letter
and spirit of the statute, viewing it as a whole . . . .””). The interpretation first asserted by
Allen and erroneously adopted by the trial court and Court of Appeals represents a clear
example of the failure to abide by this principle.

As a further example of the problems with his argument, Allen attempts to bolster
his interpretation by articulating a tenuous justification for providing for different
remedies if the claim is not asserted within ninety days. See Appellee/Cross-Apppellant’s
Brief, at 20. Specifically, he tries to justify his reading of a shorter statute of limitations
for punitive damages because those damages are a “windfall” that would be paid by tax
dollars. He ignores, however, the fact that any award of compensatory damages would be
paid from the same source—taxpayer dollars—which further undermines his

interpretation.

Allen engages in a discussion of different statutes of limitations for entirely
different causes of action arising from the same event. See Appellee/Cross-Apppellant’s
Brief, at 21f23. This analogy is entirely inappropriate to the present case. Unlike the
examples he cites, Allen’s interpretation of the Kentucky Whistleblower Act results in a

different statute of limitation for the same cause of action but which is dependent on the

nature of the remedy sought.




For these reasons, the ninety-day statute of limitations precluded Allen’s
whistleblower claim. Accordingiy, the Court should reverse the judgment of the Logan
Circuit Court.

II. ASSUMING ARGUENDO THAT ALLEN TIMELY FILED THIS ACTION,
ALLEN DID NOT THREATEN TO OR ENGAGE IN
WHISTLEBLOWING. '

The Court should also reverse the judgment on the basis that Allen did not engage
in whistleblowing. While he attempts to equate contacting KOSHA'’s educational
division with making a report of a violation KOSHA’s enforcement division, they are not
the same, as explained at length in the Appellant’s Brief. As embodied in KRS 338.011, |
KOSHA plays an important role in minimizing workplace injury through its training and
educational efforts. It is submitted that this is not what the General Assembly intended in
enacting the Kentucky Whistleblower Act® As a result, government agencies are
penalized from utilizing the educational arm of KOSHA, which undermines the stated
public policy of increasing workplace safety. |

In reality, Allen retaliated against CIMA for his layoff by notifying KOSHA’s
enforcement division. Allen did not “blow the whistle” until after he was notified of his

layoff, so his report was not made in good faith and is not protected under KRS 61.102.

See Tape 7-C-04-VCR-045A, 5/11/2004, 8:37:10-8:37:33, 8:39:04-8:39:27 AM.

4 Specifically, KRS 61.102 protects whistleblowing by making it illegal for an employer
to discharge an “employee who in good faith reports, discloses, divulges, or otherwise
brings to the attention of” government officials “any facts or information relative to an
actual or suspected violation of any law, statute, executive order, [or] administrative
regulation, . . . [of] the Commonwealth of Kentucky . . . , or any facts or information
relative to . . . a substantial and specific danger to public health or safety.” KRS
61.102(1). Requesting that KOSHA provide an on-site safety and health consultative




Turning to the facts underlying his claim, he has made much ado about the
numerous “violations” discovered at CIMA’s facilities throughout this case. As the
evidence at trial reflected, most deficiencies could have been and were rectified at little
cost and in as little time as it took for him to take the photograph of the violations. See
Tape 9-(5-04-VCR—045A, 5/11/2004, 8:37:10-8:37:33 AM.; Tape 7-C-04-046A,
5/13/2004, 9:04:03-9:49:00 AM.; Tapve 7-C-04-O48A, 5/13/2004, 10:10:31-10:30:55
A.M. In fact, Allen’s written report of the violation of KOSHA dated February 25, 2002,
states that “[t]his is my last action as the safety direction of CIMA.” Although Allen
continued to work for CIMA through March 2, 2002, he never corrected any of the
violations he reported to KOSHA!

For this reason, the evidence did not support a claim of whistleblowing.
Accordingly, the Court éhould reverse the verdict.
[II. THE COURT SHOULD SUMMARILY DENY ALLEN’S ALLEGATION

AND REQUEST FOR RELIEF RELATING TO THE ALLEGED CLAIM
OF A CONTINUING VIOLATION.

As he did for the first time before the Court of Appeals, Allen alleges that he
asserted a continuing violation of the Kentucky Whistleblower Act to circumvent the fact
that his claim is time-barred. He failed to preserve this issue, however, by raising it

before the trial éourt. In the alternative, there is insufficient evidence to support such a

claim.

survey is not the same as the reporting of a violation and requesting an inspection, as
evidenced by the different responsibilities of the divisions within KOSHA.
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A. Allen failed to preserve this issue for appellate review.

“It is an elementary rule that trial courts should first be given the opportunity to

rule on questions before those issues are subject to appellate review.” Swatzell v. Natural

Res. & Envtl. Prot. Cabinet, 962 S.W.2d 866, 868 (Ky. 1998), overruled on other grounds

by Rapier v. Philpot, 130 S.W.3d 560 (Ky. 2004) (citing Akers v. Floyd County Fiscal

Court, 556 S.W.2d 146 (Ky. 1977); Pittsburg & Midway Coal Mining Co. v. Rushing,

456 S.W.2d 816 (Ky. 1969); Kaplon v. Chase, 690 S.W.2d 761 (Ky. App. 1985); Carr v.

Cincinnati Bell, Inc., 651 S.W.2d 126 (Ky. App. 1983)). The purpose of appellate courts

is not to re-litigate claims that could have but were not brought below.

As before tﬁe Court of Appeals, Allen attempts to reformulate the claims raised
before the trial court. Despite this revisionary perspective, Allen never raised this
argument before the trial court and raised the issue for the first time before the Court of
Appeals.5 Thus, there is no error to review and Allen is not entitled to another trial to

attempt to prove his claim of continued violation. See Skaggs v. Assad By & Through

Assad, 712 S.W.2d 947, 950 (Ky. 1986) (“It goes without saying that errors to be
considered for appellate review must be precisely preserved and identified in the lower

court.”) (citing Combs v. Knott County Fiscal Court, 283 Ky. 456, 141 S.W.2d 859

(1940); CR 76.12(4)(c)(iv))-

S While Allen quotes from one of his proposed jury instructions and asserts that this error
was preserved by that instruction, that instruction does not contain any reference to a
claim of a continuing violation under the Whistleblower Act. See Appellee’s
Brief/Appellant’s Cross-Brief, at 33-34. Before the Court of Appeals, CIMA objected to
the consideration of this purported error on the basis that it was not preserved.




B. Assuming arguendo that Allen properly preserved the error, it is
without merit,

Even if this issue were preserved, there is insufficient evidence in the record to
support it. In support of this argument, Allen alleges that he “never received a call-back
for a job with the City of Russellville” and “at least four of the other five CIMA
employees dismissed in February 2002 were extended jobs by other local governmental
employers. See Appellee/Cross-Appellant’s Brief, at 10.  Allen fails to point .out,
however, none of those laid-off employees referenced by Allen were hired by CIMA. In
fact, when the director of CIMA spoke with Allen about job openings following his '
layoff, Allen expressed no interest in the position. . See Tape 49, 5/14/2004, 2:17:26-
2:17:45 P.M.

It is undisputed CIMA was created by the City of Auburn and the City of -
Russellville for the purpose of jointly managing the municipal water and sewer systems
of those cities. CIMA was not affiliated with Logan County. Allen did not present any
proof that CIMA was somehow responsible for any employment decisions by the City of
Russellville or the Logan-Todd Regional Water Commission, where some of the former
CIMA employees found jobs. There is absolutely no evidence in the record to show how
CIMA'’s alleged retaliation extended beyond the elimination .of Allen’s position along

with six other employees.®

6 During trial, CIMA did present evidence of Allen’s failure to pursue other employment
opportunities that were available, which was offered for the purpose of showing that he
failed to mitigate his damages in rejecting opportunities for subsequent employment. See
Geyer v. Mankin, 984 S.W.2d 104, 108 n.6 (Ky. App. 1998) (citation omitted) (holding
that a plaintiff’s failure to mitigate damages in relevant to the determination of damages);
Blair v. Eblen, 461 S.W.2d 370, 372 (Ky. 1970) (holding that a plaintiff’s recovery
should reduced by his failure to mitigate his damages).



While Allen has focused on the issue of seniority, he has ignored the fact that
seniority was not a controlling consideration in his termination. See Tape 9-C-04-VCR-
048A, 5/14/2004, 2:16:12-2:16:45 PM. Appeliant was the only safety director for CIMA.
As part of the cost-cutting measures, CIMA eliminated his position and split Allen’s
former duties among several remaining employees. See Tape 9—C-O4-VCR—O48A,
5/14/2004, 1:28:13-1:28:25 PM. Essentially, Allen’s entire “department” (i.e., Allen
himself) was eliminated, so that no employee in that department with less seniority than
Allen was retained. There was no one in a position equivalent to Allen’s; he was senior
to no one in an equivalent position.” As an at-will employee, he had no entitlement to

continued employment. See Firestone Textile Co. Div. v. Meadows, 666 S.W.2d 730,

731 (Ky. 1983) (citing Production Oil Co. v. Johnson, 313 S.W.2d 411 (Ky. 1958);

Scroghan v. Kraftco Corp., 551 S.W.2d 811 (Ky. App. 1977)) (“[Olrdinarily an employer

may discharge his at-will employee for good cause, for no cause, or for a cause that some
might view as morally indefensible.”). Even if Allen had seniority rights, there is no

question that after his job was eliminated no other safety personnel were ever hired to

take his place.

Finally, Allen’s reliance upon Ammerman v. Board of Education of Nicholas

County, 30 S.W.3d 793 (Ky. 2000), is misplaced. While he cites Ammerman to support
the application of a continuing violation claim, the facts in Ammerman—as in the present

case—did not support such a claim. In Ammerman, this Court held that the alleged

7 Allen’s argument also ignores the fact that all of CIMA’s employees (including Allen)
began working at the same time when CIMA was formed, so none of those employees
were senior over another. See Tape 9-C-04-VCR-048A, 5/14/2004, 1:58:00-1:58:25 PM.

2:16:12-2:16:45 PM.




discriminatory acts were not tied together to show a continuiné course of conduct. See id.
at 799. In the present case, there is a complete absence of any proof in the record that
decisions by other entities (i.e., Logan County or the City of Russellville) not to hire
Allen were in any way connected to CIMA. Accordingly, there is no evidence of any

continuing violation.

For these reasons, Allen has no claim of a continuing violation of the
Whistleblower Act. The Court should also decline to generally recognize a continuing
violation of the Whistleblower Act in this case.

IV. CIMA WAS EXEMPT FROM POSTING A SUPERSEDEAS BOND.

Finally, Allen claims that the trial court erred in denying his request to order
CIMA to post a supersedeas bond. Allen has not, however, cited any authority to support
this argument.

Ordinarily, an appealing party must file a supersedeas bond pursuant to CR 62.03
and 73.04 to stay the execution of the judgment. If the appellant is a governmental unit,
however, CR 62.03 provides:

If the appellant is a governmental unit exempted from the execution of a

bond under the provisions of Rule 81A, the filing of a notice of appeal by

such party shall stay enforcement of the judgment as to it in all cases where

the giving of a supersedeas bond would effect such a stay.

CR 62.03(2). CR 81A provides in relevant part:
_ Whenever a bond is or may be required by these rules in order to . . .

stay proceedings under or the enforcement of a judgment, such requirement

shall not apply to the United States, the commonwealth, or any of its

municipal corporations or political subdivisions, or any of their agencies or

officers acting for or on their behalf.

CR81A..
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In this case, CIMA is a governmental unit, which is not required to post a
supersedeas bond pursuant to CR 81A, and the filing of the notice of the appeal
automatically stayed the execution of the judgment.® See CR 62.03(2). Allen has cited no
exception to CR 62.03(2) or CR 81 that would mandate that postirig of a supersedeas bond
by CIMA in this case.

For these reasons, the trial court did not err in denying Allen’s request. This

Court should affirm the order of the Logan Circuit Court.

8 In addition, CIMA was created by the City of Russellville and the City of Aubum,. e_a.nd
as part of the dissolution of CIMA, CIMA’s duties were returned back to the two cities,
which also militates against requiring the posting of a supersedeas bond.
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