


STATEMENT CONCERNING ORAL ARGUMENT

Appellant/Cross-Appellee Consolidated Infrastructure Management Authority,
Inc. believes that oral argument would be helpful to the Court in resolving the issues
raised in this case because of the lack of case law interpreting the Kentucky

Whistleblower Act, KRS 61.101-61.103 and 61.990 and because this case raises issues of

first impression in the Commonwealth.
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COUNTERSTATEMENT OF THE CASE
The Cross-Appellee/Appellant adopts and incorporates in the full its Statement of

the Case as set forth in its Appellant’s brief that has previously been filed with the Court.




ARGUMENT
L ALL FORMS OF RELIEF UNDER THE WHISTLEBLOWER ACT ARE

GOVERNED BY THE NINETY-DAY STATUTE OF LIMITATIONS IN

KRS 61.103(2).

In his brief, Allen attempts to substantiate the erroneous interpretation adopted by
the trial court and approved by the Court of Appeals. His argument that the ninety-day
limitations period in KRS 61.102 applies to only injunctive relief and punitive damages is
flawed and not supported by principles of statutory construction. See Appellee/Cross-
Appellant’s Brief at 17.

The Appellee devotes a significant portibn of his brief focusing on the language in
KRS 61.103 and—more specifically—the limited remedies mentioned. Yet, that
provision is only provides part of the answer. The other key language is found in KRS
61.990, which Allen glosses over. KRS 61.990 provides, in relevant part:

A court, in rendering a judgment in an action filed under KRS 61.102

and 61.103, shall order, as it considers appropriate, reinstatement of the

employee, the payment of back wages, full reinstatement of fringe benefits

and seniority rights, exemplary or punitive damages, or any combination

thereof. A court may also award the complainant all or a portion of the
costs of litigation, including reasonable attorney fees and witness fees.

KRS 61.990(4) (emphasis added). From the clear and unambiguous language of KRS
61.990(4), this provision does not create a cause of action independent of KRS 61.102 or
KRS 61.103. Rather, it is intended to add additional remedies to a successful claim
timely brought (i.e. within ninety days) under those sections. Because Allen filed this

action more than ninety days after the alleged retaliation, he is precluded from obtaining


































