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INTRODUCTION

This action against Appellant Consolidated Infrastructure Management Authority,
Inc. arises out of its decision to terminate Appellee Thomas Everette Allen’s employment
due to budgetary constraints. The Appellee filed this action alleging violations of the
Whistleblower Act, wrongful discharge, intentional infliction of emotional distress, and
fraud. After the trial court dismissed all of the claims except the Whistleblower Act
claim, the jury returned a verdict in the Appellee’s favor, and the trial court also awarded

attorneys’ fees and costs.

STATEMENT CONCERNING ORAL ARGUMENT

The Appellant believes that oral argument would be helpful to the Court in
resolving the issues raised in this case because of the lack of case law interpreting the
Kentucky Whistleblower Act, KRS 61.101-61.103 and 61.990 and because this case

raises issues of first impression in the Commonwealth.
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STATEMENT OF THE CASE

In May 2001, Appellant Consolidated Infrastructure Management Authority
(“CIMA”) was formed by the cities of Russellville and Auburn to manage their water and
sewer services. Appellee Tommy Allen (“Allen”), who had held a position as the safety
director with the City of Russellville, was transferred to a similar position with CIMA
along with approximately forty-eight other former city employees. See TR. 1. In January
2002, CIMA received a rate study that indicated that it needed to double the utility rates
for its Auburn customers. See Tape 9-C-04-VCR-048A, 5/13/2004, 1:38:36-1:38:52,
1:42:40-1:42:55 P.M.; Tape 9-C-04-VCR-048A, 5/14/2004, 8:48:25-8:48:35 A.M.; Joint
Plaintiff & Defendant Exhibits, Tab 11 [hereinafter “Joint Exhibits”] (minutes from
CIMA Board of Directors meeting on January 14, 2002). At its January 2002 board
meeting, CIMA’s Board of Directors delayed imposition of any rate increase and
instructed Executive Director Chuck McCollum and Financial Administrator Keith
Batchelor to “streamline” the organization, including employees and salaries. See Tape
9-C-04-VCR-048A, 5/13/2004, 1:28:43-1:28:51 P.M.; Tape 9-C-04-VCR-048A,
5/14/2004, 8:53:40-8:53:55 AM.; Joint Exhibits, Tab 11. Pursuant to the board’s
directive, McCollum recommended that CIMA lay off six employees—including Allen—
at a savings of roughly $200,000 per year, and the board accepted the recommendations
after an extensive review. See Tape 9-C-04-VCR-048A, 5/13/2004, 1:32:18-1:32:33
P.M.; Tape 9-C-04-VCR-048A, 5/14/2004, 8:58:00-8:58:22 A.M.; Joint Exhibits, Tab 12
(McCollum’s plan of action to streamline CIMA). Because Allen was the only CIMA

employee in charge of safety, his duties were divided among several employees to realize



a cost savings for the organization. See Tape 9-C-04-VCR-048A, 5/14/2004, 8:56:50-
8:57:20, 8:58:50-8:59:07 A.M.; Tape 7-C-04-049A, 5/14/2004, 1:28:13-1:28:25 P.M.

After his termination, Allen filed this suit alleging: (i) a “whistle blower action”
under KRS 61.101-61.103; (ii) wrongful discharge; and (iii) the intenticnal inflicticn of
emotional distress.! See TR. 2-4. Later, Allen amended the Complaint to allege a claim
of fraud. See TR. 173-74. Prior to trial, CIMA moved for summary judgment on Allen’s
fraud claim, and the trial court granted the motion. See TR. 137-49, 171.

As the basis for his whistleblower claim, Allen alleged that he was terminated
because he had threatened to report safety violations at the Auburn water and sewer plants
to the educational division of Kentucky Occupational Safety and Health Administration
(KOSHA). See TR. 2; Answers to Interrogatories & Request for Production of
Documents Propounded by Defendant, at 3-4. Allen had previously worked with
KOSHA'’s consultants when he was Russellville’s safety director and he testified that the
KOSHA staff members made safety recommendations without imposition of any fines or
penalties. See Tape 7-C-04-049A, 5/14/2004, 8:09:47-8:09:58, 8:12:09-8:12:20 A.M.

After Allen was informed of his layoff, he sent pictures of alleged safety
violations to KOSHA'’s enforcement branch which then inspected CIMA’s facilities and
issued citations for several violations that were corrected quickly at little or no cost. See

Tape 9-C-04-VCR-045A, 5/11/2004, 8:37:10-8:37:33 A.M.; Tape 7-C-04-048A,

1 The “whistle blower action” initially included alleged violations of Kentucky’s
Whistleblower Act, KRS 61.101-61-61.103 and 61.990; and (ii) a violation of the
Kentucky Occupational Safety and Health Act, KRS 338.011-338.991.



5/13/2004, 10:10:31-10:30:55 A.M.; Joint Exhibits, Tab 17 (Plaintiff’s letter to Tony
Long at KOSHA). In fact, most of the “violations” reported by Allen were either not
actual violations or were matters that could have been corrected in less time than it took
Allen to take his pictures. See Tape 7-C-04-046A, 5/13/2004, 9:04:03-9:49:00 A M.

During trial, CIMA moved to dismiss Allen’s outrage claims, which was not
contested. See Motion for Directed Verdict on Plaintiff’s Wrongful Discharge Claim;
Motion for Directed Verdict on Whistleblower Act Claim; Motion for Directed Verdict
on Tort of Outrage Claim.? See TR. 194; Tape 7-C-04-VCR-0048A, 5/13/2004, 2:06:50-
2:06:56 P.M. CIMA also moved for directed verdicts on the whistleblower claim on the
grounds that the action was not filed within 90 days of the alleged retaliation as required
by KRS 61.103(2). The trial court held that it would instruct the jury on one claim
because there was no common law wrongful discharge claim and any wrongful discharge
claim arose out of a statutory violation (i.e., the Whistleblower Act). See TR. 194; Tape
7-C-O4-VCR—OO48‘A, 5/13/2004, 2:08:30-2:09:56 P.M. However, the trial court denied
the motion for a directed verdict on the whistleblower claim. See Tape 7-C-04-VCR-
0048A, 5/ 1A3/2004, 2:18:40-2:18:50 P.M. The jury found in favor of Allen and awarded
him damages. See TR. 232. The trial court subsequently awarded him attorneys’ fees
and court costs. See TR. 215-22, 232-33.

CIMA appealed to the Court of Appeals, which affirmed the jury verdict for

Allen. See Consolidated Infrastructure Mgmt. Auth., Inc. v. Allen, Nos. 2004-CA-

2 A number of the documents in the record on appeal are not contained in the bound
record and are referenced as being “filed with the record.” For that reason, those
documents do not have page numbers. These documents are in manila envelopes and
included as part of the record on appeal. These documents will be referred to by name.



001508-MR, 2004-CA-001563-MR & 2005-CA-000440-MR, slip op. at 11 (Ky. App.
Feb. 3, 2006) (attached as Exhibit A). In upholding the trial court’s interpretation of the .

Act, the Court of Appeals concluded that the applicable statute of limitations depended

ht. See id. at 6-7. The court also concluded that

Allen’s actions were protected under the Whistleblower Act. See id. at 9.

On March 8, 2006, CIMA timely moved for discretionary review. On September
13, 2006, this Court granted discretionary review.

This matter presents a matter of first impression in the Commonwealth: whether
the ninety-day statute of limitations in KRS 61.103(2) applies to the remedies provided
for under KRS 61.990(4). In addition, this appeal presents an opportunity for this Court

to clarify what conduct constitutes whistleblowing under the Whistleblower Act.



ARGUMENT

L ALL FORMS OF RELIEF UNDER THE WHISTLEBLOWER ACT ARE

GOVERNED BY THE NINETY-DAY STATUTE OF LIMITATIONS IN
KRS 61.103(2).

At trial, the Appellant

by

reserved this error for appellate review by moving for
summary judgment and for a directed verdict. See TR. 35-36; Defendant’s Motion for
Directed Verdict on Plaintiff’s Whistleblower Claim; Tape 7-C-04-VCR-048A,
5/13/2004, 2:10:00-2:10:15 P.M. The trial court denied the motions. See Tape 7-C-04-

VCR-048A, 5/13/2004, 2:15:30-2:17:00 P.M.; TR. 44, 230.

In Sutton v. Combs, 419 S.W.2d 775 (Ky. 1967), this Court explained the
appropriate standard for directed verdict motions:

The purpose of a motion for judgment n.o.v. is the same as that of

a motion for directed verdict. It is normally used to save the time and
trouble involved in a lengthy jury determination when (1) there is a
complete absence of pleading or proof on an issue or issues material to the
cause of action or defense, or (2) there are no controverted issues of fact

- upon which reasonable men could differ. When either motion is made the
trial court must consider the evidence in its strongest light in favor of the
party against whom the motion was made and must give him the
advantage of every fair and reasonable intendment that the evidence can

justify.
Id. at 777 (citations omitted). On appeal, this Court must view the evidence in the
strongest possible light in favor of the nonmoving party. See id. Here, the application of
the statute of limitations to Allen’s Whistleblower Act claim is purely an issue of law
involving statutory interpretation because the parties do not dispute the date of his
termination.

Kentucky courts have commonly referred to KRS 61.101-61.103 and 61.990 as

the “Whistleblower Act” because it prohibits government employers from retaliating




against public employees for reporting or threatening to report violations of the law to

authorities. KRS 61.102(1). See Department of Agric. v. Vinson, 30 S.W.3d 162, 163

(Ky. 2000) (discussing the language of KRS 61.102). The Whistleblower Act specifically
“special districts” such as CIMA.
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See Davis v. Powell’s Valley Water Dist., 920 S.W.2d 75, 78 (Ky. App. 1995). Because

CIMA is an employer under the Act, by definition Allen is protected by its provisions.
See KRS 61.101(1), (3).

The Whistleblower Act contains its own specific statute of limitations. KRS
61.103(2) provides that covered employees alleging a violation of the Act “may bring a
civil action for appropriate injunctive relief or punitive damages, or both, within ninety
(90) days after the occurrence of the alleged violation.” KRS 61.103(2) (emphasis
added). In this instance, Allen was notified of his layoff on February 19, 2002, and his
termination was effective March 2, 2002. Allen testified that he suspected his
termination was related to his report of safety problems, and he wrote to KOSHA on
February 25, 2002—six days after receiving notification of the layoff—indicating that he
believed he was being fired because of his threat to report safety violations. See Tape 7-
C-04-VCR-045A, 5/11/2004, 8:37:10-8:37:33 AM.; Joint Exhibits, Tab 17 (Plaintiff’s
letter to Tony Long at KOSHA). Even using the effective termination date, any action
brought by Allen under the Whistleblower Act must have been filed no later than June 31,
2002. This action was not filed until February 25, 2003, however, which was 360 days
after the effective date of his termination and 270 days after the statute of limitations

had run.




While there are no reported decisions addressing the proper application of the
statute of limitations in KRS 61.103(2), principles of statutory interpretation and

legislative history dictate that Allen’s claim was time barred because the statute of

addressed below.

A. Considering the plain meaning of the statutes, Allen is precluded from

any recovery because he failed to pursue his Whistleblower Act claim
timely.

KRS 61.102 makes it unlawful for an employer to retaliate against an employee
who is engaged in whistleblowing and defines protected activities. See KRS 61.102(1).
KRS 61.103 addresses the procedure for asserting a claim under the act and provides, in
relevant part:

Notwithstanding the administrative remedies granted by KRS Chapters 16,

18A, 78, 90, 95, 156, and other chapters of the Kentucky Revised Statutes,

employees alleging a violation of KRS 61.102(1) or (2) may bring a civil

action for appropriate injunctive relief or punitive damages, or both, within

ninety (90) days after the occurrence of the alleged violation. The action

may be filed in the Circuit Court for the county where the alleged violation

occurred, the county where the complainant resides, or the county where

the person against whom the civil complaint is filed resides or has his

principal place of business.
KRS 61.103(2). The Act does not provide for any other cause of action other than that set
forth in KRS 61.103. Thus, any whistleblower claim must be filed within ninety days.
See id.

In another section of the Whistleblower Act, the General Assembly outlined

additional remedies available to a successful plaintiff. KRS 61.990 provides, in relevant

part:




A court, in rendering a judgment in an action filed under KRS 61.102
and 61.103, shall order, as it considers appropriate, reinstatement of the
employee, the payment of back wages, full reinstatement of fringe benefits
and seniority rights, exemplary or punitive damages, or any combination
thereof, A court may also award the complainant all or a portion of the
costs of litigation, including reasonable attorney fees and witness fees.

KRS 61.990(4) (emphasis added). From the language of KRS 61.990(4), obtaining a
judgment under KRS 61.102 and 61.103 is a prerequisite to obtaining back wages and
attorneys’ fees and costs, which the trial court awarded. In this case, Allen could not
have obtained a judgment under KRS 61.102 and 61.103 because he did not file suit
within ninety days of the alleged retaliation. For this reason, he was not entitled to any
remedy under KRS 61.990(4).

In denying CIMA’s motion for a directed verdict, the trial court reasoned that the
ninety-day statute of limitations in KRS 61.103(2) only applied to claims for injunctive
relief or punitive damages. See Tape 7-C-04-VCR-048A, 5/13/2004, 2:15:30-2:17:00
P.M. Because Allen was not seeking injunctive relief or punitive damages, the trial court
concluded that the ninety-day statute of limitations did not apply to any relief sought
under KRS 61.990(4). See Tape 7-C-04-VCR-048A, 5/13/2004, 2:15:30-2:18:00 P.M.
The Court of Appeals adopted this interpretation and stated:

The words of the statute creating the 90 day limitation only reference

injunctive relief or punitive damages. The availability of other forms of

relief is provided in KRS 61.990. The statutory enactment when read as a

whole does not reveal any intent by the legislature to cut off other forms of

relief to whistleblowers after 90 days. Instead, by enumerating the

other forms of relief available in a different statute, 61.990(4), the

legislature indicates that these forms of relief would be available

notwithstanding the 90 day time limit.
We agree with Allen that it would have been very simple for the

legislature to have precluded all relief on a whistleblower claim after the
passage of 90 days if that was its intent. It did not impose an absolute




statute of limitation to all forms of relief. Therefore, the courts may not
read such a limitation into the plain language which exists.

Allen, Nos. 2004-CA-001508-MR, 2004-CA-001563-MR & 2005-CA-000440-MR, slip
op. at 6-7 (emphasis added). This interpretation of KRS 61.103(2) and 61.990(4) is
contrary to basic principles of statutory construction.

Courts are to apply the plain meaning of a statute whenever possible. See Bailey

v. Reeves, 662 S.W.2d 832, 834 (Ky. 1984) (citing Department of Revenue v. Greyhound

Corp., 321 S.W.2d 60 (Ky. 1959)) (“We have a duty to accord to words of a statute their
literal meaning unless to do so would lead to an absurd or wholly unreasonable

conclusion.”); Reynolds Metal Co. v. Glass, 302 Ky. 622, 628, 195 S.W.2d 280, 283

(1946) (internal quotation marks omitted) (quoting Department of Revenue v. Mcllvain,

302 Ky. 558, 561, 195 S.W.2d 63, 64 (1946)) (“In the interpretation of writings, including
statutes, the primary factor to be considered is to determine the intent of the maker, and
which in turn is to be determined by the language employed. If that language is plain and
unambiguous its meaning should be upheld as so expressed . . . .”). In addition, “in

construing legislative enactments, courts ‘should look to the letter and spirit of the statute,

viewing it as a whole . . . .”” Combs v. Hubb Coal Corp., 934 S.W.2d 250, 252 (Ky.

1996) (quoting City of Owensboro v. Noffsinger, 280 S.W.2d 517, 519 (Ky. 1955)). See

also KRS 446.015 (“All bills introduced in the General Assembly after June 17, 1978,
shall be written in nontechnical language and in a clear and coherent manner using words
with common and everyday meanings. Enactment of a bill by the General Assembly shall
be a conclusive presumption that such bill conforms to this section.”); KRS 446.080(4)

(“All words and phrases shall be construed according to the common and approved usage


































