


INTRODUCTION

This is a case in which the trial Court, based upon virtually uncontradicted
testimony and documentary evidence, held that the Appellee’s medical need-sharing
ministry (known as Medi-Share) is not a contract for insurance or contract for
indemnification as defined in KRS 304.1-030 because “it is apparent that there has been
no risk shifting” and further held that this ministry activity “constitutes a religious
publication for purposes of the insurance code [KRS 304.1-120(7)], and therefore, 18

exempt from its requirements.” The Court of Appeals has affirmed this judgment in its

Opinion issued October 10, 2008.

STATEMENT CONCERNING ORAL ARGUMENT

While the Appellee believes that the findings of fact, conclusions of law and
judgment of the trial court and the opinion of the Court of Appeals affirming same are
clear, straightforward, and based on competent evidence of record, he is not opposed to

oral argument should the Court deem it to be helpful in the disposition of this matter.

STATEMENT CONCERNING THE STANDARD OF REVIEW

In actions tried before the Court without a jury, the court’s findings are to be
reviewed under the clearly erroneous standard provided in KRCP 52.01. Owens-Corning

Fiberglas Corp. v. Golightly, 976 S.W.2d 409, 414 (Ky. 1998), Largent v. Largent, 643

S.w.2d 261 (Ky. 1982).
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COUNTERSTATEMENT OF THE CASE

The Appellee does not accept the Statement of the Case presented by the
Appellant and provides the following Counterstatement of the Case:

As concluded by the Trial Court in its findings, and affirmed by the Court of
Appeals, Medi-Share is a program operated in Kentucky by the American Evangelistic
Association and the Christian Care Ministry, which are unincorporated associations of the
Christian religion exempt from taxation under Section 501 (c)(3) of the Internal Revenue
Code. [See Findings of Fact, Conclusions of Law and Order dated 1-18-07 (R. 551-557),
Defendant’s Trial Exhibits 10 and 11; and testimony of Charles Watkins, Esq., Video
Record 10-25-06: 3:17:00-3:34:00.]  Medi-Share produces a publication giving
subscribers an opportunity to practice New Testament principles by praying for, sending
letters of encouragement to and sharing in the payment of other subscribers’ medical
expenses.

Medi-Share makes its purpose clear to its subscribers, limiting participation to the
members of the same religion, namely Christianity, who are willing to agree with Medi-
Share’s principles (including “the Bible teaches us we are to strive for a healthy body:; all
persons listed on this form believe that the body is a temple of the Holy Spirit, to be kept
pure and that all such persons abide by the rules of the local church to which they
belong”). Dr. John Reinhold, the founder of Medi-Share, testified at length concerning
the biblical basis of Christian believers in keeping a healthy body and of sharing medical
needs among the body of Christ. (Video Record 10-25-06: 1:32:00-1:37:00.) (See also
“List of ‘Sharing’ Scriptures,” Defendant’s Trial Exhibit 1). According to its President,

Robert Baldwin, Medi-Share currently has approximately 19,000 member households




nationwide, representing approximately 50,000 people, including approximately 300
subscriber households in Kentucky representing approximately 1,000 Kentuckians (R.
551-557).

While acknowledging attributes which may have some similarities to health plans,
Medi-Share is materially different. For example, according to Dr. Reinhold, in order to
apply for membership it is necessary for prospective members to complete a subscription
form and to have their pastors verify their Christian profession of faith, in addition to
which members must live by biblical standards, must regularly attend church, and must
meet the requirements concerning abstinence from tobacco and illegal drugs, and the
abuse of legal drugs, including alcohol (Video Record 10-25-06: 1:32:00-1:37:30; see
also “Medi-Share Guidelines,” Defendant’s Trial Exhibit 3 at page 10).

Medi-Share is a means of expression of the subscribers’ belief that they should
tangibly help other members of the body of Christ who are in need, and accept help from
them when they themselves are in need, and it is the subscribers themselves who decide
what needs they will and will not share among themselves. (See “Medi-Share
Guidelines” and “Frequently Asked Questions,” Defendant’s Trial Exhibit 3 at pages 3-4,
8-10.)

With the aid of a PowerPoint™ presentation, Medi-Share President Robert
Baldwin explained the manner in which the Medi-Share program functions, showing that
through the use of an electronic data system accessible to members/subscribers via
computer, Medi-Share matches subscribers who have financial needs arising from a
medical condition and subscribers who choose to financially assist with the payment of

those needs, matching subscribers with the present ability to pay with subscribers with a




present financial or medical need. (See Video Record 10-25-60: 1:53:50-2:30:15; also
MediShare PowerPoint™ Presentation, Defendant’s Trial Exhibit 8.)

Subscribers, not Appellee, directly pay specifically-identified medical expenses
for other subscribers who have financial needs arising from a medical condition. The
program matches the individuals who have those needs with those who wish to pay them,
and disburses these payments to the providers of the medical care through the use of a
trust in which each member has a specifically-identified “sub-account.” Transfers of
funds are made directly from one member’s sub-account to another’s. Medi-Share
assumes no risk and makes no promise to pay any medical expense which is submitted
for sharing. Medi-Share does suggest amounts to give that are voluntarily allocated
among the subscribers. Moreover, Medi-Share makes no promise or warranty that any
particular expense will be paid by another subscriber or by Medi-Share. All of these facts
are made known throughout the written information furnished to members/subscribers
(see Defendant’s Trial Exhibits 2, 3 at pages 8-10, 17, 23-20, and §).

Typical of such disclaimers made by Medi-Share to both prospective and current
members/subscribers is the following notice that is set forth prominently in the
Application for participation in Medi-Share:

ATTENTION - This publication is not issued by an insurance company,

nor is it offered through an insurance company. This publication does not

guarantee or promise that your medical bills will be published or assigned

to others for payment. Whether anyone chooses to pay your medical bills

is strictly voluntary. This publication should never be considered a

substitute for an insurance policy. Whether or not you receive any

payments for medical expenses and whether or not this publication
continues to operate, you are responsible for payment of your own medical

bills.




The above-described notice is also given on the inside cover of the 2006
“Program Guide of the Christian Care Ministry” (Defendant’s Trial Exhibit 3). Similar
disclaimers, clearly indicating that no insurance is provided or that the Medi-Share
program is not insurance, appear over twenty (20) times in Medi-Share’s subscriber
information, applications, guidelines, promotional and informational materials, and all
periodic publications, as well as the envelopes in which information is mailed to
subscribgrs. (Trial Testimony of Robert Baldwin, President, (Video Record 10-25-06:
1:55:30-2:02:45); Defendant’s Trial Exhibits 2, 3,4, 5, 6 and 7.)

As shown in Defendant’s Trial Exhibit 3, the 2006 “Medi-Share Guidelines” warn,
beginning on the inside cover preceding page 1, both prospective and current
members/subscribers that “This publication does not guarantee or promise that your
medical bills will be published or assigned to others for payment.” Further, “all money
comes from the voluntary giving of the Members, not from Christian Care Ministry
itself” (“Medi-Share Guidelines,” Defendant’s Trial Exhibit 3, at inside cover and p. 8).

Pages 3-4 and 18 of the 2006 Medi-Share Guidelines reiterate that Medi-Share is
not an insurance company and that Medi-Share does not assume any risk of loss. The
participants in Medi-Share are not guaranteed that any amount of their medical expenses
will be published or paid. And, in the statutorily mandated disclaimer, potential
participants are again warned that “whether anyone chooses to pay your medical bills is
strictly voluntary.” (See Defendant’s Trial Exhibit 3 at inside cover).

After subscribers have reviewed all of the foregoing provisions, it is clear that

they understand that no contract of insurance or indemnification exists; no assumption of

risk is made; and no promise to pay is conveyed. In fact, Medi-Share member/subscriber




Martin Cothran testified at trial that there was no doubt in his mind whatsoever that
Medi-Share was not insurance. Mr. Cothran testified that when asked by third parties
such as his child’s soccer team whether or not the family had insurance he answered in
the negative because he rightly understood that Medi-Share did not constitute insurance
coverage. [Trial Testimony of Martin Cothran (Video Record 10-26-06: 09:40:05-
09:53:25)]. This is further substantiated by the fact that the Appellant failed to provide to
the Court at the trial any evidence whatsoever of even one complaint from any person,
not one Medi-Share subscriber, not one Kentucky citizen, who alleged that they were
misled orally or in writing, directly or through implication or that they otherwise have
formed a belief that Medi-Share is insurance. In fact, there are no complaints of any kind
filed by any Kentucky citizen about their participation in this program.

At trial, the Office of Insurance elicited testimony from Julie Guiler, who
identified herself as a “Financial Analyst” for the Kentucky Office of Insurance. Ms
Guiler admitted that she had no knowledge of any complaint to the Office of Insurance
by any Kentucky citizen concerning Medi-Share, did not provide any testimony at all
concerning alleged irreparable harm by Medi-Share, and did not provide any specific
evidence whatsoever concerning the Office of Insurance’s allegations against Medi-Share
in this case. Ms Guiler also agreed that if a need-sharing ministry such as Medi-Share
has created an accounting system to further protect citizens and consumers from fraud, it
would be a good thing to do. (Video Record 10-25-06: 09:50:53-09:52:00; 09:58:46-
09:59:41.)

In his trial testimony, Medi-Share President Baldwin also made clear that there

are no time limits on membership, nor requirements that any member must make a



contribution to a particular need. While those who participate as members realize that
there is an expectation that members will share in other members’ medical needs,
members may also voluntarily cease to participate in the Medi-Share program and
withdraw from the program (Baldwin trial testimony, Video Record 10-25-06: 2:24:00-
2:25:59). However, as Baldwin points out, if members fail to contribute, sharable
medical needs will not be paid (Baldwin trial testimony, Video Record 10-25-06:
2:41:00-2:43:59). Mr. Baldwin also pointed out that the majority of the subscribers are
pastors, missionaries and Christian workers, and that many subscribers cannot afford
health insurance coverage. (Video Record 10-25-06: 1:52:50-1:53:35).

Attorney Charles Watkins testified on behalf of Medi-Share as both tax adviser
and tax expert, having formerly served in the Chief Counsel’s office for the Internal
Revenue Service in Washington, D.C. Mr. Watkins not only verified the tax exempt
status of AEA under Section 501(c)(3) of the Internal Revenue Code, but that, as a
department of AEA, the need-sharing activity of Medi-Share conducted by and through
Christian Care Ministry under the auspices of the AEA is clearly a tax exempt activity.
Moreover, Mr. Watkins testified that in reaching his conclusions about the tax status of
Medi-Share he considered the manner in which the IRS classified the need-sharing
activities of the Christian Brotherhood Newsletter, which he testified were substantially
similar to the activities of Medi-Share and to which IRS also granted recognition of
exemption under Section 501(c)(3) of the Internal Revenue Code for those activities.

(See Defendant’s Trial Exhibits 10 and 11; see also Video Record 10-25-06: 3:17:00-

3:26:59.)




Medi-Share member Martin Cothran also corroborated the testimony of Dr.
Reinhold and Mr. Baldwin as to the information provided to him by the ministry,
including the requirement that, in order to become a member/subscriber, it was necessary
for him to verify his commitment to the Christian faith and to submit the name and
contact information of his pastor to verify his Christian testimony. Mr. Cothran also
stated that neither he nor his family had any complaints about the program, and that if the
Kentucky Office of Insurance were successful in stopping the operation of Medi-Share
within the state of Kentucky, this would be detrimental to him and his family (Video
Record 10-26-06: 09:54:16-09:54:30).

ARGUMENT

I THE OPINION OF THE COURT OF APPEALS AFFIRMING THE

FRANKLIN CIRCUIT COURT’S POST TRIAL JUDGMENT THAT MEDI-

SHARE IS NOT “INSURANCE” IS AMPLY SUPPORTED BY BOTH THE

FACTUAL RECORD, INCLUDING SWORN TESTIMONY OF WITNESSES,
AND APPLICABLE LAW

While the Appellant continues to argue the issues in this case as if it were
submitted on motions for summary judgment, it is important to note that this is a dispute
in which a bench trial was conducted lasting two (2) days. The Department of Insurance
failed to sustain its burden of proof at trial either that the activities of Medi-Share in the
Commonwealth of Kentucky constitute the business of insurance or that Medi-Share is
unqualified for the exemption provided by KRS 304.1-120(7) as a “Religious
Publication.” Its failure of proof was fatal to its claims at trial and the case cannot be

resurrected on appeal as if no trial occurred. Owens-Corning Fiberglas Corp. v.

Golightly, Ky., 976 S.W.2d 409, 414 (1998). In reviewing the opinion of the Court of

Appeals, this Court is confronted with the same issues being reviewed under the same




standard which the Court of Appeals described as follows: “Being the questions of
whether a contract of insurance exists and whether an entity constitutes a religions
publication are issues to be determined by a trier of fact, we must assess whether the trial
court’s judgments were based upon substantial evidence. James Graham Brown Fdn. v.
St. Paul & Marine Ins. Co., Ky., 814 S.W.2d 273 (1991); Nat'l Insurance Underwriters v.
Lexington Flying Club, Ky. App., 603 S.W.2d 490 (1979).” (See Ct. of App. Op. at p.9).

A. MEDI-SHARE IS NOT ENGAGED IN “THE BUSINESS OF
INSURANCE” AS DEFINED BY THE UNITED STATES SUPREME COURT

The Court of Appeals opinion affirming the trial court’s legal conclusions based
on substantial evidence of record are entirely consistent with common understandings
and statutory definitions contained in Kentucky statutes, as well as judicial interpretations
of the term “insurance” by state and federal courts.

The United State Supreme Court has consistently defined “insurance” or the
“business of insurance” to exclude programs such as Medi-Share which have no
assumption of risk or promise to pay. For example, in Securities & Exchange Comm 'n v.
Variable Annuity Life Insurance Co., 359 U.S. 65 (1959), the Court considered whether
companies calling themselves “life insurance” companies and selling variable annuity
contracts were selling insurance or unregistered securities. The Court found that because
these entities did not assume any actual risk of loss and thus were not engaged in
selling “insurance”. 359 U.S. at 65 (emphasis supplied).

In Group Life & Health Insurance Co. v. Royal Drug Co., 440 U.S. 205 (1979),
the Court considered whether a reimbursement program in which three (3) pharmacies
had entered into agreements with Blue Shield of Texas came within the exemption of

“insurance” for anti-trust purposes. In holding that there was no contract for insurance,




the Court noted that “[t]he primary elements of an insurance contract are the
spreading and underwriting of a policyholder’s risk. It is characteristic of
insurance that a number of risks are accepted, some of which involve losses, and
that such losses are spread over all the risks so as to enable the insurer to accept
each risk at a slight fraction of the possible liability upon it.” 440 U.S. at 211,
quoting from 1 G. Couch, Cyclopedia of Insurance Law, Section 1:3 (2d ed. 1959)
(emphasis supplied).  ““Insurance is an arrangement for transferring and
distributing risk.”” 440 U.S. at 211 , quoting from 1 G. Richard, The Law of Insurance,
Section 2 (W. Freedman 5™ ed. 1952). The court also quoted with approval Webster’s
definition of “insurance” as the “Act of insuring, or assuring, against loss or damage by a
contingent event; a contract whereby, for a stipulated consideration, called a premium,
one party undertakes to indemnify or guarantee against loss by a certain specified
contingency or peril, called a risk, the contract being set forth in a document called the
policy.” Group Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. at 211-212 n. 7.
Based on this the generally-held view of what constitutes insurance and the trial
record, the Court of Appeals was quite correct in affirming the trial court’s determination
that Medi-Share is not engaged in the “business of insurance,” since there is
uncontradicted evidence that, by the clear language of its subscription agreement with its
members/subscribers, which consists of the membership application that in turn
incorporates the member guidelines, and its communications with is members/subscribers,
and by the manner of their transactions, all the risk is on the member/subscriber and none

on Medi-Share. (See, for example, Defendant’s Trial Exhibit 3, which informs any health

care provider that the member/subscriber remains responsible for the bill and which




advises members/subscribers that they are responsible for payment of their own medical
bills.) These facts and principles easily distinguish this case from the proffered analysis
cited by the amicus in Associated Industries of Kentucky, Inc. v. U.S. Liability Ins. Group,
531 F.3d 464 (6™ Cir. 2008). In fact, that case reiterates the general principle relied upon
by the majority opinion of the Court of Appeals in this case, namely that the business of
insurance as defined in KRS 304.1-030 requires a ‘shifting of risk to another.” Id. at p.
465. Using this premise, the Sixth Circuit decided that the group self insurance plan at
issue in that case (specifically organized under KRS 341.250 ef seq. ) contained a joint
and several liability provision which involved the shifting of risk to the group fund and
thus “the entire group is responsible for the collective liabilities of each individual
participant.” This fact was pivotal in the Court’s decision that the plan in that case met
the definition of insurance. Id. at p. 467.

More recently, Union Labor Life Insurance Co. v. Pireno, 458 U.S. 119 (1982),
the Court held that a “peer review committee” among chiropractors advising an insurance
company whether the fees charged were reasonable and necessary was not engaged in the
“business of insurance.” Id., 450 U.S. at 130-131. The Pireno rationale also supports the
determination by the trial court which excludes Medi-Share from the “business of
insurance” because it was proved at trial that there is no agreement with subscribers that
Medi-Share will provide indemnification; thus, the risk remains with the
member/subscriber. The Commonwealth asserts that, despite the parties’ express
statements throughout the membership materials and acknowledgement by the
members/subscribers that no risk is assumed by Medi-Share, nonetheless a contract to

insure allegedly still exists. As the Pireno court held: “This premise is contrary to the

10




fundamental principle of insurance that the insurance policy defines the scope of
risk assumed by the insurer from the insured.” 458 U.S. at 131 (emphasis supplied).

It is important to note that “[tThe Supreme Court’s discussions of the definition of
“business of insurance” in Pireno and Royal Drug are not, expressly or by logical
implication, limited to the anti-trust context.! In Metropolitan Life Insurance Co. v.
Massachusetts, 471 U.S. 743 (1985), the Supreme Court, citing Pireno, supra, identified
three criteria used in interpreting the term the “business of insurance”; “first, whether the
practice has the effect of transferring or spreading a policyholder’s risk; second, whether
the practice is an integral part of the relationship between the msurer and the insured; and
third, whether the practice is limited to entities within the insurance industry.” Id., 471
U.S. at 743 (1985). In Dana Corp. v. Blue Cross & Blue Shield Mutual, 900 F. 2d 882
(6™ Cir. 1990), reh’g denied (1990), the Sixth Circuit relied upon this three prong test
utilized by the Supreme Court in Pilot Life Insurance Co. v. Dedeaux, and Metropolitan
Life Insurance Co. v. Massachusetts to conclude that an administrative services only
(“ASO”) contract was not within the “business of insurance” for purposes of the
McCarran-Ferguson Act, 15 U.S.C. Section 1011, ez seq. (1988), notwithstanding the
position of the Ohio Department of Insurance, which had interpreted the ASO contracts
to fall within the definition of the “business of insurance” under the Ohio Unfair and
Deceptive Practices Act (UDPA) which defines “insurance” as including any contract
issued by a regulated insurer, and not merely contracts involving risk—shifting aspects of

the insurance business.” Despite the proffered statutory construction advanced by Ohio,

! See, e.g., Pilot Life Insurance Co. v. Dedeaux, 481 U.S. 41, 48-49, 107 S. Ct. 1549, 1553-54, 95
L. Ed 2d 39, 48-50 (1987) (whether Mississippi law of bad faith 1s state law regulating insurance);
Metropolitan Life Insurance Co. v. Massachusetts, 471 U.S. 724, 743, 105 S. Ct. 2380, 91, 85 L.
Ed 2d 728, 742 (1985) (applying similar preemption language to state mandate benefits law).”
Gordonv. US. Dep’t of Treasury, 846 F.2d 272,273 (4™ Cir. 1988)

11



the Sixth Circuit determined that the ASO contracts failed the first prong of the Supreme
Court’s definition of the “business of insurance” since the contracts iﬁ question did not
have the effect of transferring or spreading a policyholder’s risk where Blue-Cross Blue
Shield of Ohio acted as a third-party administrator for an employer on a cost-plus plan.

Similarly, the Court of Appeals agreed that the trial court had ample evidentiary
basis to conclude that Medi-Share’s program does not constitute the “business of
insurance” since it likewise fails the risk-transferring prong of the Supreme Court’s
“business of insurance” test because Medi-Share does not assume any risks, makes no
promise to pay, and does not agree to act as either indemnity or surety. As the Court of
Appeals observed, “While we agree that other factors must be considered, as stated
by the Court in Metropolitan Life Insurance, we find that risk-sharing is a
significant part of the analysis.” (Ct. of App. Op. atp. 5, emphasis added).

Moreover, the act of voluntarily helping other people is common to Medi-Share
and a myriad of other non-profit charitable and religious entities — even with a suggested
monthly gift. For example, many churches have a pledge program asking for a specific
amount to be given each month for the needs of members of the congregation who have
encountered crises giving rise to the need for assistance, including medical care; similarly,
the United Way has a payroll deduction program requesting a certain percentage to be
given each month by participating employees which is used to meet various needs
including medical assistance; and every year thousands of Kentuckians donate millions of
dollars to meet certain medical needs of young people all over the state through the
«“Crusade for Children.” Surely, the Appellant cannot make a good faith contention that

church pledge programs or the United Way payroll deduction program or the “Crusade

12



for Children” constitute the “business of insurance”; yet, that is precisely what it appears
to be arguing in this case. Further, Appellant’s position runs entirely contrary to well-
settled law that, absent ambiguity, the express statements of parties to a written contract
"will be enforced strictly according to its terms[,]" O'Bryvan v. Massey-Ferguson, Inc.,
Ky., 413 S.W.2d 891, 893 (1966) , and a court will interpret the contract terms by
assigning language its ordinary meaning and without resort to extrinsic evidence.
Hoheimer v. Hoheimer, Xy., 30 S.W.3d 176 (2000). Appellant would have this Court
rewrite the agreement between the parties to include terms of risk-shifting,
indemnification, and guarantee, notwithstanding the fact that it did not argue nor produce
one shred of evidence at trial that the Medi-Share contract, which consists of the Medi-
Share application and Guidelines, was in any way ambiguous.  Notably, the
Commonwealth could not produce even one of the several hundred Medi-Share members
residing in Kentucky to testify that such particular Medi-Share member intended to
procure insurance Wwhen joining Medi-Share.  Rather, the uncontradicted and
uncontroverted testimony at trial was that Medi-Share members seek to voluntarily share
in the payment of each other’s medical bills on a non-guaranteed, non-insurance basis as
a fulfillment of their religious beliefs. As the Court of Appeals summed it up, “Although
the Commonwealth argues that Medi-Share acts as insurance, under Kentucky law,
the Commonwealth fails to prove that Medi-Share indemnifies subscribers against
risks, pays or grants a specified amount or determinable benefit or annuity in
connection with ascertainable risk contingencies, or acts as a surety as required by

KRS 304.1-030.” (Ct. of App. Op., pp. 6-7, emphasis supplied).
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B. MEDI-SHARE IS NOT INSURANCE UNDER THE KENTUCKY
INSURANCE CODE SINCE IT LACKS THE ESSENTIAL STATUTORY
ELEMENTS NECESSARY TO FORM A CONTRACT OF INSURANCE

Despite substantial evidence to the contrary introduced at trial, and the
determination of the Trial Court as affirmed by the Court of Appeals the Appellant
continues to argue (as does the amicus brief filed herein) that the Court should conclude
that Medi-Share is insurance because it uses some terminology in common with that used
in the insurance industry in the administration of its medical need-sharing ministry.
However, at trial, Appellant failed to sustain its burden of proof on the more fundamental
issue of first demonstrating that a contract of insurance exists between the members and
subscribers of Medi-Share and the Christian Care Ministry of the American Evangelistic
Association. Appellant failed to do so because it could not provide proof pursuant to
KRS 304.1-030 of

a. A contract where one undertakes to pay or indemnify another as to
certain specified contingencies or perils called ‘risks;” or

b. A contract to pay or grant a specified amount or determinable
benefit or annuity in connection with ascertainable risk
contingencies; or

c. A contract to act as surety.

Based on the facts presented at trial, there was ample basis for the court’s finding that no
such contracts exist between Medi-Share members/subscribers and the Christian Care

Ministry. As shown at trial, the terms of the membership contained in each member’s

application to join Medi-Share and in the Medi-Share Guidelines clearly define a
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relationship in which Medi-Share and the members agree that it does not assume the risk

of loss.”

These terms provide ample basis for the court’s conclusion that AEA and Medi-

Share members/subscribers have not entered into any of the three types of contracts that

constitute contracts of insurance. In no instance has Medi-Share contracted to indemnify,

pay an ascertainable benefit to, or act as a surety in favor of Medi-Share

members/subscribers. Rather, as demonstrated at trial, Medi-Share has contracted to

facilitate the sharing of medical bills between Medi-Share members in accordance with

the terms of the member-determined Medi-Share guidelines. Further, it is important to

? (A)

(B)

©

D)

I understand that Christian Care Ministry (CCM) matches a Medi-Share®
member’s medical need with other members who have volunteered, in faith, to
share in meeting needs through the biblical concept of Christian mutual sharing.
I further understand that all money comes from voluntary giving of members, not
from Christian Care Ministry, and that the Christian Care Ministry is not liable
for the payment of any medical bills. (See Defendant’s Trial Exhibit 3, Medi-
Share Application, Sec. 5, Para. 2).

I have carefully read and agree to abide by all Provisions stated in the Medi-
Share® Guidelines. (See Defendant’s Trial Exhibit 3, Medi-Share Application,
Sec. 5, Para. 5).

ATTENTION — This publication is not issued by an Insurance company, nor is
it offered through an Insurance company. This publication does not guarantee or
promise that your medical bills will be published or assigned to others for
payment. Whether anyone chooses to pay your medical bills is entirely voluntary.
This publication should never be considered a substitute for an insurance policy.
Whether or not you receive any payments for medical expenses and whether or
not this publication continues to operate, you are responsible for the payment of
your own medical bills. (See Defendant’s Trial Exhibit 3, Medi-Share
Application, Sec. 7, immediately adjacent to applicant’s signature).

Neither CCM nor Medi-Share members shall be held liable for any part of a
person’s medical bills. Medi-Share is not insurance, nor is it guaranteed in any
fashion. Medi-Share is not, and should never be construed as, a contract for
insurance or a substitute for a contract guaranteeing medical or hospitalization
insurance. Medi-Share does not guarantee that eligible needs will be shared.
There is no transfer of risk. Non-guaranteed sharing of needs up to $1,000,000
per year per individual 1s provided only through member gifts. (See Defendant’s
Trial Exhibit 3, Medi-Share Guidelines, Section 1B).

15



note that the terms of the Application and Guidelines also clearly state that the
members/subscribers are not entering into any type of contract of insurance directly
between each other, for the terms unambiguously state that, notwithstanding the sharing
program, each member remains responsible for the payment of his or her medical bills.
Appellant has not, and cannot, point fo any provision within the Application or
the Guidelines, which embody all of the terms of the relationship between Medi-Share
and its members/subscribers, whereby Medi-Share has agreed to indemnify, pay an
ascertainable benefit to, or act as a surety in favor of Medi-Share members/subscribers.
While Appellant, and the amicus herein, make unfounded innuendo in their
respective briefs about the existence and purpose of both Medi-Share and the trust
account which was used to facilitate need-sharing, it is clear from the testimony and other
evidence at trial that this is a safeguard put in place to protect Medi-Share members’
funds. In fact, the Appellant’s financial analyst appears to concur that such safeguards
are beneficial to consumers (Video Record 10-25-06: 09:50:53-09:52:00). What
Appellant continues to ignore is that, when a member’s eligible medical bill is paid,
payment is not made by Appellee or from Appellee’s funds. Rather, the payment is made
from a specific member sub-account in the name of that member within the Group Major
Medical Sharing Trust using those member funds, not Medi-Share funds. Medi-Share
facilitates the payment; it is not the ultimate payor. Like client funds in an attorney’s
escrow account, the money within the member accounts in the Group Major Medical
Sharing Trust (“the Trust”) does not belong to Medi-Share and cannot be used by Medi-
Share for its own benefit or for any purpose other than the payment of members’ eligible

medical bills. Thus, if inflows into the Trust exceed outgo, the money accumulates for
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the benefit of the members/subscribers. (See Trial testimony, R. Baldwin, Video Record
10-25-06: 2:05-2:21.) Contrast this result to that of an insurance company. Monthly
premiums received by an insurance company belong to the insurance company; they
become a part of the insurance company’s general fund. Unlike Medi-Share, when an
insurance company pays a “claim,” it makes such payment using the company’s funds.
Again, Appellant fails to distinguish the fact that Medi-Share does not use its
money to pay Medi-Share members’ medical bills. Payments are made using member
funds, which are deposited in the Trust. (Baldwin testimony, Video Record 10-25-06:
2:06-2:21; also Defendant’s Trial Exhibit 8.) Appellant erroneously characterizes the
relationship as one in which the Medi-Share program is receiving the members’ monthly
share amounts, placing such amounts in its accounts, and paying eligible member bills
from such accounts; this is not the case. Appellee does not pay medical bills; instead, as
a facilitator of Medi-Share, it instructs the Trust to initiate payment of a medical bill
directly from a member’s sub-account. (Baldwin testimony, Video Record 10-25-06:
2:06-2:21; also Defendant’s Trial Exhibit 8.) Put simply, an agent that initiates a
payment under direction from a principal, using the principal’s funds, is not a payor. No
one would argue that an attorney initiating payment from a trust or escrow account, at the
direction of a client, was the payor to the recipient of the funds. Even in cases where the
agent has discretion to make distributions of a principal/s funds, such as under a general
power of attorney, the agent is not the payor of the principal’s obligations. See Weickart
v. Alliant Health Systems, Inc., Ky., 954 S.W.2d 314 (1997) (payment made to an agent

who has authority to receive payment I s the equivalent to tendering payment to the

principal).
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Appellant’s arguments continue to ignore the applicable law that the question of
whether a contract of insurance exists is a disputed material issue of fact to be determined
by the trier of fact. See James Graham Brown Fdn v. St. Paul Fire & Marine Ins. Co.,
814 S.W.2d 273 (Ky. 1991); Nat 'l Insurance Underwriters v. Lexington Flying Club, 603
S.W.2d 490 (Ky. App. 1979). In this case, the trial court concluded, based on substantial
evidence, which it found as the trier of fact, there was no “risk shifting,” therefore there
was no contract for insurance as defined in KRS 304.1-030 (R. 551-557). As the Court
of Appeals properly determined, “Here the Commonwealth has not and cannot show a
distribution of risk between Medi-Share and its subscribers.” (Ct. of App. Op., p.5,
emphasis supplied.)

Moreover, there was no material assent to shift risk or enter into a contract of
insurance as is required by the common law of contracts. See Cuppy v. General Accident
Fire & Life Ass. Corp., Ky., 378 S.W.2d 629 (1964); Conners v. Eble, Ky., 269 S.W.2d
716 (1954). In addition, it is equally clear there is a requirement that a valid contract for
insurance must contain reasonably certain terms, including the subject matter, the risk
insured, the premium, the duration, and the amount of insurance. Obviously, such
specific terms were not established here in view of the facts addressed at trial and
determined by the court. See Res-Care Developm’t Co. v. Oakes Agency, Inc., 758
F.Supp. 1191, 1192 (W.D. Ky. 1989), citing Mits & Pettit, Inc. v. Burger Brewing Co.,
Ky., 317 S.W.2d 865, 866 (1958), ; also State Auto Mutual Ins. Co. v. Bowie, 280 Ky.
696, 134 S.W.2d 601 (1940).

Even the Kentucky Attorney General’s office, in OAG 78-623 (attached as Item

A in Appellee’s Appendix), has previously determined that an entity entering into
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contracts with various individual dentists to provide dental services to its subscribers at
no cost or a reduced fee in return for a fixed sum from subscribers, which is paid to the
dentists without regard to whether the subscribers use the service, is not insurance under
KRS 304.1-030 because there is no “risk-shifting.” In that case, the Attorney General
opined:

When neither the subscriber nor the dentist looks to the company for

payment to compensate either for charges incurred, there is neither a

shifting of risk of loss nor indemnification given under the plan in

particular or as a whole.

The dental plan examined in OAG 78-623 is similar to the Medi-Share program in
that subscribers do not look to Medi-Share for payment or compensation, oOr
indemnification. In an analysis applicable to the Medi-Share program, OAG 78-623,
relying on Jordan v. Group Health Ass’n, 107 F.2d 239 (D.C. Cir 1939), concludes that

[tlhe central question is whether risk of loss has shifted from the

subscribers to the company. The Court in the Jordan case, supra,

answered this question in the negative, “The agreement is not to pay to the
member or to anyone else the amount of loss which is caused to him.”

Jordan, supra, at 246. Like GHA in the Jordan case, supra, the risk of

Joss does not shift from the subscriber to the company. That is, neither the

subscriber nor the dentist may look to the company for payment or

indemnification for dental services received or rendered.
Equally noteworthy was the conclusion by the Jordan court that “it was not the purpose
of the insurance statutes to regulate all arrangements for assumption or distribution of
risk, ...” and “[t]hat an incidental element of risk distribution or assumption may be
present should not outweigh all other factors” in determination of the existence of an
insurance contract. 107 F.2d at 247-48. Perhaps ironically, the application of OAG 78-

623 and its analysis to the instant case further supports the determination by the trial

court as affirmed by the Court of Appeals that the activity of Medi-Share is not insurance
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and is not subject to regulation by the Office of Insurance despite the arguments of the
current Attorney General’s office to the contrary.

Instead of Kentucky contract law or even the prior opinion of his own office, the
Appellant seeks to distract this Court by asserting that “Appellee’s enterprise mimics the
traditional health insurance model. . .” (Appellant’s Brief, at p. 13) and the amicus asks
the Court to give credence to five (5) unreported trial court decisions from other
jurisdictions, none of which were enforcement actions initiated by a Department of
Insurance of any state; two of which cases have been vacated (Oklahoma and South
Dakota) (see Appendix Items B and C), one of which is an interlocutory order (Iilinois),
and the remaining a Montana case that was subsequently settled. Moreover, neither the
Appellant nor the amicus failed to mention the subsequent decision rendered in South
Dakota determining that Medi-Share is not insurance, and, while referring to the
Wisconsin order, failed to note that this case held that a determination of exemption from
the insurance code for a religious ministry is a question of fact 3 While there is a dearth
of appellate decisions on the subject, the one and only reported case from another
jurisdiction in which a similar medical need-sharing plan was considered by any state’s
highest court resulted in a determination that it was not insurance. In Barberton Rescue
Mission, Inc. v. Insurance Division of lowa Department of Commerce, 586 N.W.2d 352
(Iowa 1999) (attached as Item D in Appellee’s Appendix), the insurance department
argued (there as here) that the medical need-sharing program of the Christian

Brothethood Newsletter resembled insurance because “provisions in the plan, such as

3 The Wisconsin court specifically determined: “Whether the Medi-Share program satisfied all
the requirements of that Section so as to avail itself of the exemption from regulation under
Wisconsin insurance law is, in the opinion of this Court, a question of fact.” See Appendix to

Appellant’s Brief at the Court of Appeals, Item 6.
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deductibles, exclusions, coverage limitations, and monthly fees closely parallel
provisions in traditional insurance policies.” 586 N.W .2d at 355. In addition, like Medi-
Share, the Barberton Rescue Mission’s plan required each member to agree to refrain
from alcohol, tobacco, and drug use and to furnish verification of their Christian life style
and church affiliation from a minister. Despite these attributes, the court held that the
Barberton Rescue Mission’s need-sharing program was not insurance because, “even ifa
program looks like insurance, it is not necessarily so.” 586 N.W.2d at 355. The court
noted that the plan, like Medi-Share, had members who made monthly contributions
toward other members’ medical expenses. Id. at 353. However, like the Medi-Share
program, Barberton Rescue Mission expressly informed prospective and current members
that it was not responsible for paying their medical expenses. The court held that “The
principal inquiry is . . . whether the risk of payment for medical expenses is assumed by
the promoter.” Id. at 355. “In fact, to be considered insurance, the assumption of risk by
the promoter must be the ‘principal object and purpose of the program.” Appleman,
Section 7002, at 14.” Id. at 355.

Because the plan did not transfer risk or indemnification for the payment of the
medical bills to Barberton but, instead, left the risk on each of the program’s members,
the court held that the plan did not constitute insurance. /d. at 357. For the same reasons,
the trial court and the Court of Appeals, based on the record herein and the foregoing
authorities, have properly concluded that the Medi-Share program is not insurance and
the Christian Care Ministry is not conducting the business of insurance. This Court has

been provided with no basis whatsoever to conclude that those findings as affirmed on

appeal are clearly erroneous.
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I1.

Kentucky Insurance Code, and defines the “religious publication.”

MEDI-SHARE IS EXEMPT FROM REGULATION BY THE OFFICE OF
INSURANCE AS A “RELIGIOUS PUBLICATION”

KRS 304.1-120 excludes a “religious publication” from regulation under the

4

As the court determined in its findings, conclusions, and judgment, and the record

herein makes clear, and as the Court of Appeals affirmed in its majority opinion the

Medi-Share Program meets each and every criterion set forth in KRS 304.1-120(7).

)

A religious publication (as identified in this subsection), or its
subscribers, that limit their operations to those activities permitted by this
subsection and;

(a) Is a nonprofit religious organization;

(b) Is limited to subscribers who are members of the same
denomination or religion;

(c) Acts as an organization clearinghouse for information between

subscribers who have financial, physical, or medical needs and
subscribers who choose to assist with those needs, matching
subscribers with the present ability to pay with subscribers with a
present financial or medical need;

(d) Pays for the subscribers’ financial or medical needs by payment
directly from one (1) subscriber to another.
(e) Suggests amounts to give that are voluntary among the

subscribers, with no assumption of risk or promise to pay either
among the subscriber or between the subscribers and the
publication; and

$9) Provides the following verbatim written disclaimer as a separate
cover sheet for all documents distributed by or on behalf of the
exempt entity, including all applications, guidelines, promotional
or informational materials, and all periodic publications:

“This publication is not issued by an insurance company nor is it
offered through an insurance company. The publication does not
guarantee or promise that your medical bill be published or
assigned to others for payment.

Whether anyone chooses to pay your medical bills will be totally
voluntary. This publication should never be considered as a
substitute for an insurance policy.

Whether you receive any payments for medical expenses, and
whether or not this publication continues to operate, you will
always remain liable for any unpaid bills.”



As to Item 7(a), as demonstrated through trial testimony and as set forth in
Defendant’s Trial Exhibits 2, 3. 4, 5, 6, 7 and 8, the written application materials and
guidelines reflect that Medi-Share program of the Christian Care Ministry consists of a
purely voluntary charitable program whereby members/subscribers share certain eligible
medical expenses. The uncontradicted testimony of Dr. John Reinhold, Mr. Robert
Baldwin, and tax attorney and former IRS counsel Charles Watkins at trial establishes
that Medi-Share is a program of Christian Care Ministry which is a department of and
controlled by the American Evangelistic Association, which 1s a not-for-profit, religious
organization exempt from taxation pursuant to Section 501 (c) (3) of the Internal
Revenue Code (See Defendant’s Trial Exhibits 10 and 11).

As to Item 7(b), the informational materials, membership application and member
guidelines provided to members/subscribers indicate that participation is limited to
professing Christians who “live by biblical standards” and are willing to agree with
Medi-Share’s principles (including “the Bible teaches us we are to strive for healthy
bodies” and that “All persons listed on this form believe that the body is the temple of the
Holy Spirit, to be kept pure;” and that such persons agree to abstain from use of tobacco
or illegal drugs, and not to abuse legal drugs including alcohol). (See Medi-Share
Guidelines Enrollment Application, Defendant’s Trial Exhibit 3 attached to page 39.)

As to 7 (c) and (d), Medi-Share acts as a clearinghouse, matching subscribers with
needs to subscribers with the present ability to pay and directly links those subscribers in
a financially accountable manner. Robert Baldwin testified as to the very precise degree
to which members’ incoming share amounts are matched and used to pay the eligible

medical bills of other members. Similar to an attorney’s trust or escrow account, the



Trust contains sub-accounts for each Medi-Share member. Each member’s monthly
share amount is deposited in his or her sub-account and is matched to a member who has
one or more medical bills waiting to be paid. As to the requirement that the transfer be
direct, yes; the Trust is involved in the middle of the sharing process; however, the Trust
is nothing more than individual sub-accounts, each titled in the name of a particular
Medi-Share member/subscriber. (Trial testimony, Robert Y. Baldwin, Video Record 10-
25-06: 2:06-2:21; Defendant’s Trial Exhibit 8.)

As to Item 7 (e), the amounts given by subscribers are voluntary, with no promise
to pay among subscribers or between the subscribers and the publication ministry. In no
instance, has Medi-Share contracted to indemnify, pay an ascertainable benefit to, or act
as a surety in favor of Medi-Share members/subscribers. Rather, Medi-Share has
contracted to facilitate the sharing of medical bills between Medi-Share
members/subscribers in accordance with the terms of the member-determined Medi-
Share guidelines. Further, it is important to note that the terms of the Application and
Guidelines also clearly state that the members are not entering into any type of contract
of insurance directly between each other, for the terms unambiguously state that,
notwithstanding the sharing program, each member remains responsible for the payment
of his or her medical bills.

Appellant has not, and cannot, point to any provision within the Application or
the Guidelines that embody all of the terms of the contract between AEA and Medi-Share
members, whereby Medi-Share has agreed to indemnify, pay an ascertainable benefit to,

or act as a surety in favor of Medi-Share members/ subscribers.
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Based upon the demonstrated correlation of Medi-Share with the itemized
requirements of the “Religious Publication” exemption to the regulatory provisions of
KRS 304.1-120(7), the trial court had substantial evidence upon which it correctly
concluded that the Medi-Share program is exempt from regulation as insurance as did the
Court of Appeals when it determined that, “Therefore Medi-Share complies with all
requirements for religious publications exempt from state regulation under the
Kentucky Insurance Code.” (Ct. of App. Op., pp 8-9, emphasis supplied).

III. THE COMMONWEALTH IS PROHIBITED FROM IMPOSING
REQUIREMENTS WHICH HAVE THE EFFECT OF DEPRIVING
INDIVIDUALS OF THEIR RELIGIOUS LIBERTIES IN THE ABSENCE OF A
SHOWING OF OBVIOUS HARM TO THE PUBLIC AND THAT THE
REGULATION IS ACCOMPLISHED IN THE LEAST RESTRICTIVE MANNER

In this case, the Commonwealth has not produced even one complaint from a
prospective, current or past member/subscriber of the Medi-Share program as support for
its claims that Medi-Share’s activities harm the public in any way, shape or form. While
the amicus unfairly attempts to misconstrue an alleged incident of Medi-Share of making
a late payment to one (1) provider as a hypothetical future detriment to members, even
this plaintiff-oriented organization of trial lawyers could not point to a single Kentucky
consumer who has ever been harmed or disadvantaged by Medi-Share. Both the
Commonwealth and the amicus also overlook the fact that, as a result of the trial court’s
determination (affirmed by the Court of Appeals) that the activities of Medi-Share are
carried on in furtherance of a religious ministry which is tax exempt under Section
501(c)(3) of the Internal Revenue Code, Medi-Share and its members are also protected

from unconstitutional restriction of or interference with the free exercise of their religious

beliefs under the First and Fourteenth Amendments to the United States Constitution and
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Sections 5 and 8 of the Kentucky Constitution. In this regard, the Court of Appeals
specifically found “that Medi-Share does constitute a religious entity free from state
regulation under KRS 304.1-120.” (Ct. of App. Op. at page 2, emphasis supplied) As
such, both the sincerely-held religious beliefs of Medi-Share and its members and their
activities based upon those beliefs, including the administration of and participation in
“need sharing” are constitutionally protected from unwarranted governmental intrusion or
regulation. Kentucky courts have been especially zealous of protecting the religious
liberties of its citizens. Section 5 of the Constitution of Kentucky provides in part:

[TThe civil rights, privileges, or capacities of no person shall be taken

away, or in anywise diminished or enlarged, on account of his belief or

disbelief of any religious tenet, dogma, or teaching. No human authority
shall. in anv case, whatever. control or interfere with the rights of

conscience. (emphasis supplied)

As evidenced by these words, the Kentucky Constitution is even more restrictive
than the First Amendment to the U.S. Constitution in the constraints which it allows to be
placed upon the religious liberties of individuals; and our courts have held that the limited
power granted to the legislature under the Kentucky Constitution carries with it the
implication that its exercise will be in accordance with the Kentucky Bill of Rights. See
Kentucky State Board for Elementary & Secondary Education v. Rudasill, Ky., 589
S.W.2d 877 (1979), cert. denied 446 U.S. 938 (1980); also Louisville & Jefferson County
Metropolitan Sewer District v. Joseph E. Seagram & Soms, Ky., 211 S W.2d 122 (1948).
Moreover, it has long been recognized that the free exercise clause of the first
amendment protects both the freedom to believe and the freedom to act. The first is an
absolute freedom, while the second is not. While conduct is subject to regulation for the

protection of society; however, the power to regulate must be exercised as not to unduly
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infringe the protected freedom. Cantwell v. Connecticut, 310 U.S. 296 (1940). It must
also be emphasized that the type of conduct which has been held subject to governmental
regulation despite the first amendment's protection of the free exercise of religion has
been that which “invariably posed some substantial threat to public safety, peace or
order.” Sherbert v. Verner, 374 U.S. 398 (1963).

Neither the Commonwealth nor the amicus has shown, or even argued, any
overriding, compelling governmental interest which will be advanced or “substantial
threat to public safety, peace, or order” which will be prevented if this particular ministry
is shut down, nor has it been demonstrated that the proffered method of governmental
regulation utilizes the least restrictive means to accommodate the rights of the Appeliee,
Medi-Share, and of its members to the free exercise of their religious rights, even if the
Court were to conclude there is a permissible basis upon which to reverse or modify the
decision of the Court of Appeals. See Wisconsin v. Yoder, 406 U.S. 205 (1972); also
Cabinet for Human Resources, Ky. Health Facilities, v. Provincial Convent of Good
Shepard, Inc., Ky. App., 701 S.W.2d 137, 138 (1985), reh’'d denied (Ky. App. Sep. 20,
1985), discretionary rev. denied (Ky. Jan. 1, 1986). See also Kentucky State Board for
Elementary & Secondary Education v. Rudasill, supra.

While the Commonwealth and the amicus speculate that the Medi-Share’s
activities are potentially detrimental to the public welfare, they fail to explain how
providing a ministry (since 1993) which seeks to provide a voluntary means by which
medical needs of the members/subscribers, many of whom cannot afford any form of
health insurance, are paid, puts the member/subscribers in greater detriment. As the

testimony of John Reinhold, Robert Baldwin, Martin Cothran and other evidence of
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record reveal, paradoxically, it is the Commonwealth and the amicus that disregard both
the religious rights and welfare of Appellee and needy persons throughout the
Commonwealth of Kentucky and it is the Commonwealth whose legal action and
requested reversal of the decision below will be detrimental to those public interests if
granted by this Court.

Appellee provides a program which is meeting needs of Kentuckians who are not
seeking the aid of government to meet those needs and which are not being met by any
government or private agency in Kentucky. Both the public welfare and the religious
liberties of the Appellee and those served by Medi-Share will be significantly and
unconstitutionally impaired if the efforts of the Commonwealth to shut down the Medi-
Share program are sanctioned by this Court on appeal.

IV. THE COMMONWEALTH IS IMPROPERLY INVOKING THE
AUTHORITY OF THE SUPREME COURT TO “REWRITE” THE INSURANCE
CODE

Having failed to prove its case at trial, the Commonwealth is in actuality seeking
a review of the decision of the Court of Appeals based on its opinion of the wisdom of
the legislative policy served by both the definition of “insurance” under KRS 304.1-030
and the “religious publication exemption” contained in KRS 304.1-120(7), raising the
specter that the majority opinion “provides a wide gap through which unscrupulous
entities might prey on consumers.” Appellee’s Petition for Discretionary Review, 11-10-
08, pp 5-6. While Appellee disagrees with the Commonwealth’s assertion in this regard,
it is well settled in this Commonwealth that it is the Legislature that determines public

policy, not the Judiciary, nor can the wisdom or expediency of the Kentucky General

Assembly’s action be collaterally attacked under the guise of judicial review since these
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are “exclusively legislative matters.” Wilson v. Kentucky Transportation Cabinet, Ky.,
884 S.W.2d 641, 646 (1994); also Owens v. Clemons, Ky., 408 S.W.2d 642, 645 (1966).
As this Court has reiterated in Pyles v. Russell, Ky., 36 S.W.3d 365 (2000), “The
enunciation of public policy is the domain of the General Assembly. We do not propose
to invade its jurisdiction in any respect. The courts interpret the law. They do not enact
legislation. ” See also Commonwealth ex rel. Cowan v. Wilkinson, Ky., 828 S.W. 2d 610
(1992). While Medi-Share believes that the manner is which the need-sharing program is
administered provides more than adequate safeguards against fraud or misappropriation,
the proper forum for challenging the wisdom or expediency of the policy is the Kentucky
General Assembly. As noted in Morrison v. Carbide & Carbon Chemicals Corp., 278
Ky. 746; 129 S.W.2d 547, 549 (1939), “If a change in that policy is desired, application
must be made to the Legislature, and not to the Judiciary, whose function it is to declare

the law, but not to make it.”

CONCLUSION

In summary, the court below properly concluded, and the Court of Appeals has
affirmed, that based upon substantial trial testimony and documentary evidence, there is
no formation of a contract of insurance here because no risk is being assumed, and no
promise to pay, indemnify, or act as surety has been made pursuant to KRS 304.1-130.
Moreover, the evidentiary record shows that Medi-Share qualified for the exemption
from regulation by the Office of Insurance under KRS 304.1-120(7). Finally, the
constitutional infringements which would result from regulation by the Department of
Insurance are apparent, and absent a showing by the Commonwealth of harm to the

public and that the proposed exercise of the Commonwealth’s power is the least
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restrictive means possible, the Court should also uphold the trial court’s order because the
attempted enforcement action would result in an unjustifiable violation of the
fundamental constitutional rights of the Appellee and Medi-Share members, and an ultra
vires application of its statutory power.

Accordingly, the Opinion Affirming the Judgment of the Franklin Circuit Court
by the Kentucky Court of Appeals entered October 10, 2007 (Tab 2 in Appellant’s

Appendix) should be affirmed in all respects.
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