


INTRODUCTION

This is a case in which the Appellee appeals from his re-sentencing as a youthful
offender pursuant to KRS 640.030 upon his having attained the age of eighteen (18) years
in which the sentencing court refused to exercise its discretion to consider conditional

discharge or probation based upon application of KRS 439.3401, the Violent Offender

Statute, to KRS 640.030 re-sentencing.




STATEMENT CONCERNING ORAL ARGUMENT

Because of the conflicting decisions on the issue presented from different panels
of the Court of Appeals, and because the question of whether or not the Violent Offender
Statute applies to preclude consideration of probation and/or conditional discharge at

youthful offender re-sentencing is one of first impression, the Appellee requests oral

argument.
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COUNTERSTATEMENT OF THE CASE

The Appellee, James Oscar Merriman, was born on August 5, 1986. (Transcript
of Record, Page 6; hereinafter “TR”). On August 24, 2002, Mr. Merriman was charged
with Assault, First Degree. (TR, P. 1). Because Mr. Merriman was a juvenile at the time
the charge was filed against him, the Fayette District Court conducted a youthful offender
hearing, and on September 18, 2002, the district court transferred the case to circuit court
where the Commonwealth proceeded against Mr. Merriman as a youthful offender. (TR,
P.2).

On January 28, 2003 a jury convicted Mr. Merriman of Assault, First Degree and
fixed his punishment at twelve (12) years imprisonment. (TR, Pp. 110-112).

On March 4, 2003, the circuit court entered a Final Judgment, Sentence of
Imprisonment in which the jury’s recommended sentence of twelve (12) years
imprisonment was adopted by the court. (TR, Pp. 123-125). However, because Mr.
Merriman was a minor at the time of his initial sentencing, he was committed to the
custody of the Department of Juvenile Justice (hereinafter “DJJ”), to be brought back
before the court upon his reaching his eighteenth birthday for further disposition. (TR, P.
124).

Mr. Merriman was transferred to the Northern Kentucky Youth Development
Center on March 24, 2003. (TR, P. 208, App. A). He remained at this placement until his
administrative transfer (step down) to the Bowling Green Group Home on November 3,
2003, where he resided until the time of his re-sentencing. (TR, P. 208, App. A).

Upon entering the Northern Kentucky Youth Development (hereinafter
“Northern”), Mr. Merriman was a very troubled young man. (TR, P. 208, App. A).

According to representatives of the Department of Juvenile Justice (hereinafter “DJJ”),
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Mr. Merriman presented with multiple emotional/psychological issues which needed to
be addressed — primarily anger, lack of remorse/empathy, and disregard for authority.
(TR, P. 208, App. A). However, Mr. Merriman was willing to make an immediate and
sincere effort at rehabilitation. His Treatment Director, Mr. Jon Connelly, M.S., of the
DJJ, described Mr. Merriman as a “consistent, positive leader for his peers on the units
and in group counseling.” (TR, P. 208, App. A). In addition, regarding Mr. Merriman,
Mr. Connelly stated that “he shows quality insight into his issues, and developed the
cognitive ability to recognize the right way to make choices and what his high risk
situations are: better anger management skills were built; considerable insight in remorse
and victim empathy were developed; and behavior, language, and leadership skills
demonstrated a better attitude for all authority, laws, and rules.” (TR, P. 208, App. A).
All of the tre.atment and rehabilitative goals established for Mr. Merriman at Northern
were met by him, and based upon his rapid and positive progress, Mr. Merriman qualified
for a step down to a less restrictive facility. (TR, P. 208, App. A).

On November 3, 2003, Mr. Merriman was transferred from Northern to the
Bowling Green Group Home (hereinafter “Group Home”). (TR, P. 211, App. B). At this
plécement, Mr. Merriman continued to demonstrate positive progress towards his
rehabilitation. Mr. Merriman completed all of his independent living skills goals
(including employment skills, personal health and safety, food preparation and
purchasing, transportation skills and vehicle maintenance, money management, banking,
consumer skills, and apartment living skills). (TR, P. 212, App. B). Mr. Merriman
attained the apartment level phase while at the Group Home where he was permitted to
live in the apartment area of the facility. (TR, P. 212, App. B). There Mr. Merriman paid

mock bills, managed his own money, and prepared meals for himself. (TR, P. 212, App.
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B).

Within three (3) weeks of his transfer to the Group Home, Mr. Merriman obtained
a job at the local McDonald’s restaurant. (TR, P. 212, App. B). His supervisor, Mr. Todd
Fenlon described Mr. Merriman as “an exemplary employee at McDonald’s and a role
model for all of my crew.” (TR, P. 217, App. C). Mr. Fenlon reported that Mr. Merriman
arrived at work on time for every shift, and that he showed great work ethic. (TR, P. 217,
App. C). While employed at McDonalds, Mr. Merriman mastered every position in the
restaurant and he was promoted to the position of certified trainer. (TR, P. 217, App. C).
In addition, Mr. Merriman normally worked a position in the restaurant where he was
entrusted with the management and oversight of significant amounts of money in the cash
register. (TR, P. 217, App. C). Mr. Fenlon reported that Mr. Merriman was one of only a
few employees to regularly present with a perfect' register drawer. (TR, P. 217, App. C).

Within three (3) weeks of entering the Group Home, Mr. Merriman obtained his
‘G.E.D., and he then enrolled at Western Kentucky University (hereinafter “WKU?). (TR,
P. 212, App. B). Mr. Adam Jolly, Instructor at WKU reported that Mr. Merriman had
“through conscientious attendance, prompt attention to assignments, and regular,
insightful participation in classroom discussion, made important contributions to our
college community.” (TR, P. 218, App. D). Mr. Merriman eamned a 3.33 GPA after his
first semester at WKU. (TR, P. 212, App. B).

Mr. Merriman’s Counselor and the F agility Superintendent at the Group Home
reported that Mr. Merriman “utilized individual and group counseling to be a role model
as well as to address his concerns and issues on a daily basis. He has worked very hard at
this program and has completed anger management group. [Mr. Merriman] continues to

attend each group acting as a mentor and a role model for other residents. He not only
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internalizes what he has leaméd during his stay at this program but he also puts it to use
in every day situations. [Mr. Merriman] does not minimize or justify for his actions in
the past that led him to make negative choices. He realized the pain that he caused others
and works to help those he can.” (TR, P. 212, App. B).

While the DJJ and the Group Home do not typically make recommendations for
or against probation based upon internal policy, the representatives of the Group Home
who assessed Mr. Merriman took the unusual step of recommending that Mr. Merriman
be probated to the Bowling Green, Kentucky area. (TR, P. 213, App. B). Based upon the
substantial, positive progress that Mr. Merriman made towards rehabilitation, it is clear
why the Group Home, as an agent for the DJJ, made such a recommendation. It is also
clear that the programs implemented by the DJJ are geared towards treatment and
rehabilitation of youthful offenders, and that Mr. Merriman took full advantage of thev
programs and opportunities provided to him by the DJJ.

Prior to Mr. Merriman’s resentencing upon his having reached his eighteenth
birthday, on December 14, 2004, counsel for Mr. Merriman filed on his behalf a written
Motion for conditional discharge or probation, to which the Commonwealth filed written
Response. (TR, Pp.‘233-236, 241-243). On December 18, 2004 the circuit court heard
oral argument on Mr. Merriman’s Motion. (22/2/04/ver-cd/71 12/17/04 9:48-95 6). On
December 30, 2004 the circuit court entered and Opinion and Order in which it refused to
consider conditional discharge or probation for Mr. Merriman based upon application of
KRS 439.3401, the Violent Offender Statute (TR, Pp. 246-248; 22/2/04/vcr-cd/73
12/30/04 10:13-10:18). The Opinion and Order was adopted and incorporated by
reference into the Amended Final Judgement, Re-Sentence of Imprisonment (due to

Defendant reached the age of 18) (hereinafter “Amended Final Judgment”) entered by the
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Court on January 12, 2005.' (TR, Pp. 263-265).

Mr. Merriman then appealed the Amended Final Judgment incorporating the
Opinion and Order,.in which the circuit court refused to consider conditional discharge or
a probated sentence, to the Kentucky Court of Appeéls. On April 7, 2006, the Kentucky
Court of Appeals, in Case No. 2005-CA-00123-MR, affirmed the trial court’s refusal to
consider probation and/or conditional discharge for Mr. Merriman holding that the
Violent Offender Statute applies to youthful offender re-sentencing.

However, on April 28, 2006, the Court of Appeals issued a to-be-published
opinion holding that the Violent Offender statute does not apply to youthful offender re-
sentencing. Hickman v. Commonwealth, Court of Appeals, Case No. 2006-CA-00640-
MR. Because of the conflicting decisions of the differing panels of the Court of Appeals
on the question there presented, the Commonwealth moved this Court to grant
discretionary review in both the instant case and in the Hickman case. Mr. Merriman
concurred in the Commonwealth’s Motion for discretionary review. The Court
consolidated this case and the Hickman case for the purpose of considering whether or
not to grant discretionary review, and on September 13, 2006, this Court granted
discretionary review in both cases.

Subsequent to the granting of discretionary review, on September 18, 2006, Mr.
Merriman filed a Cross-Motion for discretionary review. To ensure that the issues
presented and decided below were properly before this Court, Mr. Merriman felt it

necessary to file the Cross-Motion due to the unusual procedural posture of this case,

! The Opinion and Order of 12/30/04 was rendered by Special Judge Lewis Paisley sitting
for Hon. Judge Gary Payne. The Final Judgment, Re-Sentence of Imprisonment was
amended to adopt and incorporate Judge Paisley’s ruling by reference, and to correct
other errors of fact contained in the original Final Judgment.
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where the Commonwealth had filed a Motion for discretionary review even though it had
actually prevailed in the Court below and where the Commonwealth’s Motion for
discretionary review had merely requested that this Court resolve the conflict in the
decisions in the differing panels of the Court of Appeals. Com. T; ranp. Cabinet Dept. of
Highways v. Taub, 766 SW2d 49 (Ky. 1988). On September 28, 2006, the
Commonwealth joined in Mr. Merriman’s Cross-Motion for discretionary review, and on

October 12, 2006, this Court granted said Cross-Motion.

Additional facts will be set forth below as needed.




ARGUMENT

On December 14, 2004 the Appellee filed, in the trial court, a written Motion for
conditional discharge and/or probation. (TR, Pp. 233-236). This written Motion, which
preserved for the record the issues herein presented in this appeal, was denied by the
Amended Final Judgment (TR, Pp. 263-265) which adopted and incorporated by
reference the Opinion and Order which was entered by the trial court on December 30,
2004. (TR, Pp. 246-243).
A. The primary purpose of the Kentucky Unified Juvenile Code is to effect the

rehabilitation of youthful offenders, and therefore, the provisions of the Code

must be applied and interpreted in such a manner to give effect to this
rehabilitative purpose and intent.

The purposes of the Kentucky Unified Juvenile Code (hereinafter “UJC”) are set
forth in the intent clauses of KRS Chapter 600. Therein, the General Assembly expressly
declared that the UJC should be “interpreted to effectuate the following express
legislative purposes:

(d) Any child brought before the court under KRS Chapters
600 to 645 shall have a right to treatment reasonably
calculated to bring about an improvement of his or her
condition, and to the extent possible, have that treatment
administered in the county of residence of the custodial
parent or parents in the nearest available county . . .

(f) KRS Chapter 640 shall be interpreted to promote public
safety and the concept that every child be held accountable
for his or her conduct through the use of restitution,
reparation, and sanctions, in an effort to rehabilitate
delinquent youth . . . (emphasis supplied); KRS

* 600.010(2)(a); KRS 600.010(2)(f).

Thus, as expressly set forth by the General Assembly in the intent clauses of the ulC,
and as recognized previously by this Court, “[t]he Juvenile Code was enacted with the

stated goal of rehabilitating juvenile offenders, when feasible, as opposed to the primary
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punitive nature on the adult penal code.” Phelps v. Commonwealth, 125 SW3d 237, 240
(Ky. 2004).

A “youthful offender” is “any person, regardless of age, transferred to Circuit
Court under the provisions of KRS Chapters 635 or 640 and who is subsequently
convicted in Circuit Court.” KRS 600.020(63). KRS 640.030(2) states, inter alia:

Except as provided in KRS 640.070, any sentence imposed
upon the youthful offender shall be served in a facility or
program operated or contracted by the Department of
Juvenile Justice until the expiration of the sentence, the
youthful offender is paroled, the youthful offender is
probated, or the youthful offender reaches the age of
eighteen (18), whichever first occurs. The Department of
Juvenile Justice shall take custody of a youthful offender,
remanded into its custody, within sixty (60) days following
sentencing.

In the instant case, Mr. Merriman was sentenced as a “youthful offender” to twelve years
imprisonment prior to his reaching his eighteenth birthday. (TR, Pp. 110-112). Thus,
pursuant to KRS 640.030(2), he was remanded to the custody of the DJJ. Pursuant to
KRS 15A.065, the DJJ “shall develop and administer programs for

(c) Providing educational information to law enforcement,
prosecution, victims, defense attorneys, the courts, the
educational community, and the public concerning juvenile
crime, its prevention, detection, trial, punishment, and
rehabilitation . . . (emphasis supplied)

(d) The operation of or contracting for the operation of
. postadjudication treatment facilities and services for
children adjudicated delinquent or found guilty of
public offenses or as youthful offenders . . . (emphasis
supplied) ’

(e) The operation or contracting for the operation, and the
encouragement of operation by others, including local
governments, volunteer organizations, and the private
sector, of programs to serve predelinquent and delinquent
youth . ..




() Utilizing outcome-based planning and evaluation of
programs to ascertain which programs are most appropriate
and effective in promoting the goals of this section . . .

(g) Conducting research and comparative experiments to
find the most effective means of . . .

(5)Providing an effective and efficient program

designed to treat and correct the behavior of

delinquent youth and youthful offenders . . .

(empbhasis supplied)
Thus, the duties imposed upon the DJJ pursuant to KRS 15A.065 subsequent to its taking
into custody youthful offenders — rehabilitation, operation of treatment facilities, and
development of programs to treat and correct behavior — are consistent with the goal of

rehabilitation as set forth in the intent clauses of the UIC. KRS 600.010(2)(a); KRS

600.010(2)(f). As set forth hereinabove in the Statement of the Case, Mr. Merriman was

placed by the DJJ in facilities and he was offered programs .which were specifically
designed to treat and correct his past behavior with the goal of rehabilitation in mind; and
as of a result of the efforts of the DJJ, Mr. Merriman demonstrated substantial and
measurable progress towards his rehabilitation.

General provisions of statutory construction require the court to “look to the
provisions of the whole statute and its 6bject and policy.” County of Harlan v.
Appalachian Regional Healthcare Inc., 85 SW3d 607, 611 (Ky. 2002) citing Democratic
Party of Ky. v. Graham, 976 SW2d 423 (Ky. 1998). “Each statutory chapter is self-
contained and complete; each reflects its own, distinct legislative purpose.” Beatus v.
Commonwealth, 965 SW2d 167 (Ky. App. 1998). As this Court has repeatedly
recognized, “[t]he fundamental rule in statutory interpretation is to give effect to the
legislative intent.” Kentucky Industrial Utility Customers, Inc. v. Kentucky Utilities Co.,

983 SW2d 493, 500 (Ky. 1998). The General Assembly requires that statutes be liberally
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