


INTRODUCTION

Since the issues in both the Commonwealth’s motion for discretionary
review and Mr. Merriman’s cross-motion for discretionary review are essentially the
same, undersigned counsel has chosen to limit the content of this Reply/Cross-Appellee
brief to address the argument’s made by Mr. Merriman in his Brief for Appellee/Cross

Movant. However, to insure that no argument is waived undersigned counsel adopts and

incorporates herein the arguments made in his Brief for Commonwealth.




STATEMENT OF ORAL ARGUMENT
The Commonwealth continues to believe that oral argument is not
warranted in this case; however, the Commonwealth would nonetheless welcome the

opportunity to appear and present its position before the Court.
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ARGUMENT
A.

THE PROHIBITIONS ON PROBATION

CONTAINED IN THE VIOLENT OFFENDER

STATUTE (KRS 439.3401(3)) APPLIES TO

YOUTHFUL OFFENDERS AND THAT

PROHIBITION DOES NOT THWART THE

REHABILITATIVE GOALS OF THE JUVENILE

CODE.

Essentially Mr. Merriman argues that if any specific sections of the Penal
Code, such as KRS 439.3401(3), do not effectuate the supposed rehabilitative thrust of
the Unified Juvenile Code, it must be forced into conformity by judicial interpretation.
This argument ignores the express language of the statutes in question and ignores the
multi-pronged goals expressed by the General Assembly. Thus, the trial court and Court
of Appeals properly found that youthful offenders are subject to the provisions of the
Violent Offender Act and if the legislature had intended to create an exception, it would
have included it in the relevant portion of the Unified Juvenile Code.

Contrary to Mr. Merriman’s desire, The Rhetoric of Juvenile Justice
Reform, Law Review Association of Quinnipiac College School of Law, 18 QLR 661
(1999) (as quoted on pages 10 and 11 of his Brief), does not dictate the intent of
Kentucky’s Unified Juvenile Code, rather the language of intent expressly contained in

the Unified Juvenile Code and the plain language of the other relevant statutes perform

that function. KRS 600.010(f) provides that,

KRS Chapter 640 [the youthful offender section] shall be
interpreted to promote public safety and the concept that
every child be held accountable for his or her conduct






















