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INTRODUCTION

This case reaches the Court by way of a grant of discretionary review and
grant of cross-motion for discretionary review of a Court of Appeals decision rendered on

April 7, 2006. In that decision the Court of Appeals held that Youthful Offenders are

subject to the restrictions placed on probation by the Violent Offender Statute.




STATEMENT OF ORAL ARGUMENT

Although the Commonwealth does not believe oral argument is warranted
in this case, the Commonwealth would nonetheless welcome the opportunity to appear

and present its position before the Court.
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STATEMENT OF THE CASE

For its statement of material facts, the Commonwealth cites the opinion of
the Court of Appeals rendered after reviewing and affirming Merriman’s conviction on
direct appeal (No. 2003-CA-000647-MR). The facts of this case, as previously
determined by the Court of Appeals are as follows:

On August 23, 2002, Merriman, age sixteen at the time,
shot Chad Hager in the face with a .357 magnum handgun,
with the result that Hager lost his right eye. The incident
occurred at the residence where Hager lived with his
mother. Hager’s mother was not at home at the time, and
the two boys as well as six of their friends were present
when the shooting occurred. All of Those present were
between the ages of twelve and sixteen, and many had been
drinking during the afternoon and evening. They were also
preparing to smoke marijuana cigarettes at the time.

Prior to the shooting, Hager brought out a loaded.357
magnum handgun from his closet to show to the others. He
testified that he told everyone the gun was loaded, and at
least one witness corroborated this testimony. Other
witnesses indicated they knew the gun had been loaded at
one time because they saw it being unloaded. Although
Hager indicated that Merriman reloaded the gun, several of
the witnesses could not remember who, if anyone, had
reloaded it.

The conversation around the dining room table where the
shooting occurred increasing in volume as those present
prepared the marijuana for smoking. One of the children
present stated that the next person who talked would not get
to smoke the marijuana. A short time latter, Merriman
stated that “the next person who talks gets shot.” In
response to this statement, Hager said, “Shut-up, I like to
talk when I’'m getting drunk.” Merriman then pointed the
gun at Hager and shot him in the face.

Merriman was indicted and convicted by a jury on the
charges of first-degree assault. In response to the court’s
instructions to the jury, the jury determined guilt due to
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Merriman’s “wantonly engaging in conduct which created a




grave risk of death to another and thereby injured Chad

Hager under circumstances manifesting extreme

indifference to human life.” The jury recommended a

sentence of twelve years in prison, and the court sentenced

Merriman accordingly.

(Opinion Affirming, Case No. 03-CA-647 rendered May 14, 2004). The factual history
that has occurred since the Court of Appeals rendered the above statement of facts is as
follows.

On December 14™, 2004, shortly before he was to be re-sentenced as an
adult pursuant to KRS 640.030(2), Merriman filed a motion in the Fayette Circuit Court
in which he asked the court to conditionally discharge the balance of his sentence
pursuant to KRS 640.030(2)(a). (TR 233-236). In it’s response to Merriman’s motion,
the Commonwealth advised the court that Merriman was, “not eligible for conditional
discharge pursuant to the plain language of KRS 439.3401(1) and (3),” because
Merriman fit within the definition of “violent offender” as contained in KRS 439.3401(1)
and subsection (3) of that statute dictates that such offenders, “shall not be released on
probation or parole until he has served at least eighty-five percent (85%) of the sentence
imposed.” (TR 241 — 243). The Commonwealth further advised the court that there was
no merit to Merriman’s argument that KRS 640.040 exempts youthful offenders from
KRS 439.3401 by implication, simply because KRS 640.040 exempts youthful offenders
from the parole and probation limitations of KRS 533.060(1), not KRS 439.3401(1).

Additionally, the Commonwealth pointed out that exact “exemption by implication”

argument relied on by Merriman was raised and rejected in Mullins v. Commonwealth,

956 S.W.2d 222 (Ky. App. 1997). (TR 241-243).




On December 30® 2004, the Fayette Circuit Court issued in order in which
it found, “[t]he Commonwealth is correct that this ‘exemption by implication’ argument
was rejected by the Court of Appeals in Mullins v. Commonwealth, 956 S.W.2d 222
(1997).” (TR 246-248). The court correctly pointed out that, “[t]he question for the Court
is not whether the legislature should have exempted youthful offenders from the
restrictions of the violent offender statute, but whether it actually did so. The answer is
that it did not.” Id. Thus, the court held that, “the Defendant is not eligible for probation
of conditional discharge in this case despite his favorable record while in the custody of
the Department of Juvenile Justice”. Id.

On January 11™

, 2005, the Fayette Circuit Court re-sentenced Merriman as
an adult and remanded him to the custody of the Department of Corrections. (TR 263-
265). In its order, the court concluded “[p]robation is denied pursuant to KRS 439.3401
(Violent Offender Statute). The Court finds that the Defendant was convicted of a Class
B Felony (Assault 1* Degree) involving serious physical injury to a victim, and further
finds that a youthful offender is not exempt from the limitations on probation, parole, or
conditional discharge imposed by KRS 439.3401.” Id. Merriman then appealed the
Fayette Circuit Court’s refusal to consider probation, parole or conditional discharge at
the time of his re-sentencing.

On April 7, 2006, the Court of Appeals affirmed the trial court’s refusal to

consider probation, parole or conditional discharge at the time of Merriman’s re-

sentencing concluding, “that by its plain language KRS 439.3401 - the ‘violent offender’

statute - is applicable to youthful offenders.” (Opinion Affirming, No. 05-CA-123).




Although the Commonwealth agrees with the majority opinion rendered by the Court of
Appeals in this case, it nevertheless requested that this Court grant discretionary review in
order to resolve the conflict that exists between different panels of the Court of Appeals.
Specifically, on April 28, 2006, the Court of Appeals issued a to-be-published opinion in
the case of Hickman v. Commonwealth, Case No. 2005-CA-0640-MR, vacating and
remanding the case. In that case the Court of Appeals held that Youthful Offenders were
not subject to the Violent Offender Statute. (Hickman, Slip Opinion, Appendix 3-8).
Also, on May 5, 2006, another panel of the Court of Appeals in Michelle Dunn, 2005-
CA-0816-MR, rendered a holding similar to the panel in Merriman indicating that the
violent offender statute is applicable to youthful offenders.! Based on this confusion, the
Commonwealth simultaneously petitioned this Court for discretionary review in this case
and Hickman. Following consolidation for the purposes of considering discretionary
review, review was granted on September 13, 2006.

Additional facts will be set forth as needed below.

ARGUMENT
THE PROHIBITIONS ON PROBATION
CONTAINED IN THE VIOLENT OFFENDER
STATUTE (KRS 439.3401(3)) APPLIES TO
YOUTHFUL OFFENDERS.
The question on discretionary review to be considered in this case is one of

pure statutory interpretation. It may be simply summarized: Are Youthful Offenders

subject to the prohibitions on probation and parole contained in the Violent Offender

10n discretionary review, Supreme Court Case No. 2006-SC-0412-D.
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Statute, KRS 439.3401? This question of law has been addressed by multiple panels of
the Court of AppealsA with conflicting results. As such, the Commonwealth believes
justice requires this Court to resolve the conflict that presently exists between rival
panels of the Court of Appeals. The position of the Commonwealth?, is that youthful
offenders are subject to the provisions of the Violent Offender Act and if the legislature
had intended to create an exception, it would have included it in the relevant portion of
the Unified Juvenile Code. Neither the legislative intent nor the plain meaning of the
youthful offender and violent offender statutes support the holding of the Court of
Appeals in Hickman. As such, the trial court’s ultimate conclusion in this case was
correct and the Court of Appeals properly affirmed Merriman’s conviction.

The most commonly stated rule in statutory interpretation is that the "plain

meaning" of the statute controls. Wheeler & Clevenger Oil Co. v. Wasburn, 127 S.W.3d

609 (Ky. 2004). The courts have steadfastly adhered to the plain-meaning rule unless to
do so would constitute an absurd result. Executive Branch Ethics Com'n v. Stephens, 92
S.W.3d 69 (Ky. 2002). The plain-nieaning rule is consistent with directions provided by
the legislature on how to interpret the statutes enacted by it. KRS 446.015; KRS
446.080(4). When plain or unambiguous words are used, those terms must be applied
without resort to outside interpretational aids. Terhune v. Commonwealth, 907 S.W2d
779 (Ky. App. 1995). When interpreting a statute, it is the duty of the court to ascertain

and give effect to the intent of the General Assembly without adding or taking away

*This is also the position of the Court of Appeals in Merriman and Dunn, previously
referenced.



from the legislative enactment. Beckham v. Board of Education, 873 S.W.2d 575
(Ky.1994). The court must focus on the whole law, not merely a single provision, when
making an interpretation. Cabinet for Families and Children v. Cummings, 163 S.W.3d
425 (Ky. 2005). Further, when there is an apparent conflict between two statutes, the
most specific statute is said to control. Commonwealth v. Phon, 17 S.W.3d 106 (Ky.
2000).

Clear application of the statutes not only authorized the lower court to
find the appellant ineligible for parble or probation, they clearly compel such a result. It
is uncontroverted that the Appellant is a “youthful offender” as defined by KRS
600.020(63). In relevant part KRS Chapter 640.030, dictates that:

A youthful offender, who is convicted of, or pleads guilty
to, a felony offense in Circuit Court, shall be subject to
the same type of sentencing procedures and duration of
sentence, including probation and conditional
discharge, as an adult convicted of a felony offense,
except that:

(2) ... any sentence imposed upon the youthful offender
shall be served in a facility or program operated or
contracted by the Department of Juvenile Justice until the
expiration of the sentence, the youthful offender is
paroled, the youthful offender is probated, or the youthful
offender reaches the age of eighteen (18), whichever first
occurs. . .

At that time, the sentencing court shall make one (1) of the
following determinations:

©) Whether the youthful offender shall be
incarcerated in an institution operated by the
Department of Corrections.




(emphasis added). Given that Merriman, as a youthful offender, is “subject to the same
type of sentencing procedures and duration of sentence including probation and
conditional discharge, as adult”, the probation and parole rules as contained in KRS
chélpter 439 apply to Merriman. Id. The provision of KRS chapter 439 that is
specifically at issue in this case is KRS § 439.3401(1), which dictates that, * ‘violent
offender’ means any person who has been convicted of, or plead guilty to the
commission of a capital offense, Class A felony, or Class B felony involving the death
of a victim or serious physical injury to a victim.” (emphasis added). Since Merriman is
a “violent offender” under KRS 439.3401(1), he therefore comes within the purview of
subsection three of that rule which dictates that “[a] violent offender who has been
convicted of a . . . Class B felony . . . shall not be released on probation or parole until he
has served at least eighty-five percent (85%) of the sentence imposed.” KRS §
439.3401(3).

In addition to concluding that the relevant statutes necessarily dictated
that Merriman was not yet eligible for parole or probation, the trial court concluded that
this issue had already been addressed by the Court of Appeals in Mullins v.

Commonwealth, 956 S.W.2d 222 (Ky.App. 1997). In Mullins the Court explained that,

Appellant's second argument is that although KRS
640.040 does not exempt youthful offenders from the
application of KRS 439.3401, by implication it should
because denying probation pursuant to KRS 533.060
(involving the use of firearms in the commission of
crimes) is too harsh to apply to youthful offenders, and
KRS 640.040 states that youthful offenders cannot be
made subject to the same limitations on probation as adult




offenders as provided for in KRS 533.060. We disagree
with appellant's analysis.

Id. at 223 -224. Thus, it is clear that although KRS 640.040(2) and (3) does exempt
youthful offenders from the provisions contained in KRS 532.080 and 533.060, the
statute does not exempt a youthful offender from the provisions of the violent offender
statute (KRS 439.3401).

Similarly, in Commonwealth v. Taylor, 945 S.W.2d 420 (Ky. 1997), a
youthful offender appealed the trial court’s application of KRS 532.045(2), prohibition
of probation for certain sex offenders, at his sentencing hearing. The Court rejected the
appellant’s arguments that KRS 532.045(2) did not apply to him due to his status as a
youthful offender, and that the General Assembly made a mistake by failing to exempt
youthful offenders from the application of KRS 532.045(2) in the exemption provisions
of KRS 640.040. 1d., at 423. This Court reasoned:

KRS 640.040 is a clear legislative pronouncement that

youthful offenders shall not be subject to certain

dispositions. To suggest that this Court should rewrite the

statute to include a matter not contained therein is contrary

to longstanding precedent.
Taylor, 945 S.W.2d at 423. Just as a court may not write in an exemption for youthful
offenders from KRS 532.045, a court may not create an exception for youthful offenders
from KRS 439.3401(3). Although the Court of Appeals avoided making such an

erroneous decision in this case, the same cannot be said for the panel in Hickman.

The General Assembly has provided a statutory framework which

contemplates a situation such as Merriman’s and compels the inevitable conclusion that




the lower court reached. If the General Assembly had intended that a sixteen-year-old
who was given twelve year sentence for shooting his friend in the face with a .357
magnum handgun should be eligible for parole after spending just two and a half years in
the custody of the Department of Juvenile Justice, then the General Assembly could have
crafted its statutes to effect such a result. However, the General Assembly has declined to
do so. Although Merriman may not like or agree with statutory framework created by the
General Assembly, it does not change the fact that the statutory scheme inevitably
compels the conclusion that the he is classified as a “violent offender” and as a “violent
offender” he must serve eighty-five percent (85%) of his twelve year sentence before
being eligible for probation or parole.

“It is to be remembered ... that courts are interpreters and not makers of
the law; it is not the province of the courts to usurp the functions of the Legislature . . .
Consequently, ‘courts cannot substitute their judgment for the legislative enactment for to
do so would be to usurp the power reserved for the legislative authority.” ” Scheer v.
Zeigler, 21 S.W.3d 807, at 813 (Ky.App.,2000), citing Gathright v. H.M. Byllesby & Co.,
157 S.W. 45, 154 Ky. 106 (1913); Chapman v. Chapman, 498 S.W.2d 134, at 137 (Ky.
1973); Beckham v. Board of Educ. of Jefferson County, 873 S.W.2d 575, at

577 (Ky.,1994); Wolfe County Liguor Dispensary Ass'n v. Ingram, 113 S.W.2d 839, at

842 (Ky.App. 1938). An interpretation of the clear language of the relevant statutes
necessarily compels the conclusion reached by the Fayette Circuit Court. Merriman’s

arguments before the Court of Appeals demonstrate more of a disagreement with the

statutes themselves rather than the lower court’s reading of them.




Thus, the Court of Appeals properly found that, “we do not view KRS
640.030 and KRS 439.3401 as being inconsistent with one another, as the former deals
generally with youthful offenders who have been convicted of a felony offense, while the
latter deals specifically with the narrowly defined category of youthful offenders.”
(Merriman, Slip Opinion at 15). Further, the Court of Appeals properly concluded that:

If the General Assembly intended KRS 439.3401 to be

inapplicable to juvenile offenders, it could have indicated

such in the statute. As it did not, we are loathe to create an

exception - by implication or otherwise.

Merriman, Slip Opinion at 13).

A true conflict exists within our Court of Appeals on this issue. Only a
published decision from this Honorable Court will settle the dust and provide guidance to
the bench and bar. The Commonwealth’s position comports with basic logic and the most
fundamental canons of statutory interpretation. Thus, the Commonwealth urges this Court

to affirm the opinion of the Court of Appeals in this case and reverse the erroneous

holding in Hickman, supra.
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CONCLUSION
For the above stated reasons, the decision of the Court of Appeals should
be affirmed.
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