




















grave risk of death to another and thereby injured Chad

Hager under circumstances manifesting extreme

indifference to human life.” The jury recommended a

sentence of twelve years in prison, and the court sentenced

Merriman accordingly.

(Opinion Affirming, Case No. 03-CA-647 rendered May 14, 2004). The factual history
that has occurred since the Court of Appeals rendered the above statement of facts is as
follows.

On December 14™, 2004, shortly before he was to be re-sentenced as an
adult pursuant to KRS 640.030(2), Merriman filed a motion in the Fayette Circuit Court
in which he asked the court to conditionally discharge the balance of his sentence
pursuant to KRS 640.030(2)(a). (TR 233-236). In it’s response to Merriman’s motion,
the Commonwealth advised the court that Merriman was, “not eligible for conditional
discharge pursuant to the plain language of KRS 439.3401(1) and (3),” because
Merriman fit within the definition of “violent offender” as contained in KRS 439.3401(1)
and subsection (3) of that statute dictates that such offenders, “shall not be released on
probation or parole until he has served at least eighty-five percent (85%) of the sentence
imposed.” (TR 241 — 243). The Commonwealth further advised the court that there was
no merit to Merriman’s argument that KRS 640.040 exempts youthful offenders from
KRS 439.3401 by implication, simply because KRS 640.040 exempts youthful offenders
from the parole and probation limitations of KRS 533.060(1), not KRS 439.3401(1).

Additionally, the Commonwealth pointed out that exact “exemption by implication”

argument relied on by Merriman was raised and rejected in Mullins v. Commonwealth,

956 S.W.2d 222 (Ky. App. 1997). (TR 241-243).




On December 30® 2004, the Fayette Circuit Court issued in order in which
it found, “[t]he Commonwealth is correct that this ‘exemption by implication’ argument
was rejected by the Court of Appeals in Mullins v. Commonwealth, 956 S.W.2d 222
(1997).” (TR 246-248). The court correctly pointed out that, “[t]he question for the Court
is not whether the legislature should have exempted youthful offenders from the
restrictions of the violent offender statute, but whether it actually did so. The answer is
that it did not.” Id. Thus, the court held that, “the Defendant is not eligible for probation
of conditional discharge in this case despite his favorable record while in the custody of
the Department of Juvenile Justice”. Id.

On January 11™

, 2005, the Fayette Circuit Court re-sentenced Merriman as
an adult and remanded him to the custody of the Department of Corrections. (TR 263-
265). In its order, the court concluded “[p]robation is denied pursuant to KRS 439.3401
(Violent Offender Statute). The Court finds that the Defendant was convicted of a Class
B Felony (Assault 1* Degree) involving serious physical injury to a victim, and further
finds that a youthful offender is not exempt from the limitations on probation, parole, or
conditional discharge imposed by KRS 439.3401.” Id. Merriman then appealed the
Fayette Circuit Court’s refusal to consider probation, parole or conditional discharge at
the time of his re-sentencing.

On April 7, 2006, the Court of Appeals affirmed the trial court’s refusal to

consider probation, parole or conditional discharge at the time of Merriman’s re-

sentencing concluding, “that by its plain language KRS 439.3401 - the ‘violent offender’

statute - is applicable to youthful offenders.” (Opinion Affirming, No. 05-CA-123).




























