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PRELIMINARY STATEMENT

This case arises from Appellant’s seizure and attempt to forfeit 141 internet
domain names associated with gambling-related web sites that Appellant believes should
not be accessible to the citizens of Kentucky. In its prior pleadings and in its brief to this
Court, Appellant has had plenty to say about the supposed evils of online gaming, but
precious little to offer about the law. Stripped of its hyperbole and rhetoric—none of
which has any bearing on the legal issues before this Court—Appellant’s brief offers no
credible basis for overturning the reasoned judgment of the Court of Appeals.

That court undoubtedly was correct in granting a writ of prohibition to block the
seizure and forfeiture of the domain names, holding that an internet domain name is not a
“gambling device” subject to forfeiture under KRS 528.100. Indeed, a domain name—
which is merely an alphanumeric “address” directing computer users to a particular web
site—is not a “device” at all as that term is used in the statute. Thus, as the Court of
Appeals correctly ruled, the domain names were not subject to seizure or forfeiture,
meaning the Franklin Circuit Court was acting beyond its jurisdiction.

Unable to offer a plausible reading of the statutory text, Appellant relies on cases
interpreting a Kentucky statute that was repealed in 1974 and on federal statutes that
neither support Appellant’s position nor bear on the meaning of the Kentucky statute at
issue here. Appellant’s naked policy arguments fare no better; Appellant’s beliefs about
what ought to be subject to forfeiture are no substitute for the plain text of a statute
enacted by the Kentucky legislature. Nor is Appellant’s claim that one or more
Appellees lack standing remotely plausible. For starters, this is an original action for a
writ of prohibition, not a forfeiture action. Moreover, any debate over the availability of

associational standing was settled decades ago, and such standing is proper where a
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plaintiff unabashedly seeks to coerce individuals and entities to submit to personal
jurisdiction by extraterritorially seizing their property.

Even if a domain name were somehow a “gambling device” under KRS 528.100,
the decision below must still be affirmed for three independent reasons. First, as Judge
Taylor explained in his concurring opinion, KRS 528.100 allows for the forfeiture of a
gambling device only upon a criminal conviction. Appellant, however, has styled this a
civil in rem action because it is undisputed that he lacks the authority to initiate a criminal
proceeding. Second, it would violate the federal Due Process Clause for a state court to
exercise in rem jurisdiction over property located beyond the state’s borders. The United
States Supreme Court has squarely held that in rem jurisdiction requires both that the
property be present in the state and that there are sufficient “minimum contacts” with the
forum. Neither exist in this case. With regard to the former requirement, it is undisputed
that none of the domain names are registered in Kentucky; with regard to the latter,
numerous courts have rejected attempts to manufacture minimum contacts, and the record
shows unequivocally that the sites were viewed in Kentucky only because hired
consultants of Appellant’s counsel deliberately searched for and accessed them. Finally,
upholding the authority of a state court to seize domain names associated with web sites
one state deems undesirable would violate the federal Commerce Clause, which prohibits
one state from taking action that has the practical effect of regulating conduct in another
state or in foreign countries.

STATEMENT OF THE CASE
Appellee vicsbingo.com is one of the 141 Domain Names seized by Franklin

Circuit Court on September 18, 2008, and one domain name allegedly submitted to the

“dominion and control” of Franklin Circuit Court effective September 25, 2008.




Appellee Interactive Gaming Council (IGC) is a trade association representing 61 of the
141 Domain Names seized on September 18, 2008. Appellant, the Commonwealth of
Kentucky, is acting ex rel. through J. Michael Brown, Secretary of the Justice and Public
Safety Cabinet, who, through a civil lawsuit, seized and now seeks forfeiture of 141
internet domain names pursuant to Kentucky Penal Code Sections 528.100 and 500.090.
1. Cabinet’s misstatements and exaggerations.

Characterizing the Court of Appeals’ decision as “condoning [an] illegal scheme,”
the Cabinet seeks to vacate the writ that stopped Franklin Circuit Court from going
forward with proceedings to forfeit 141 Domain Names to the Commonwealth. Cab. Bf
at 50. Although chock-full of moralistic pronouncements about gambling, the Cabinet’s
brief is devoid of legal specifics about jurisdiction and statutory authority. Indeed, the
first thirteen pages of the Cabinet’s brief—fairly characterized as a screed against the
alleged scourge of international internet gaming—provides no legal substance at all.

The opening sentence of the Cabinet’s Statement of the Case embodies many of
the misleading misstatements that characterize the Cabinet’s approach to this litigation:

After an investigation into illegal gambling, the Commonwealth
concluded, as have other state and federal authorities, that unregulated

internet gambling is particularly harmful because, unlike legal and

regulated gaming, it is extraordinarily easy, available and anonymous.

“After an investigation . ..”

With this opening, the Cabinet implies that Kentucky law enforcement undertook
an investigation, acting through its police powers, into criminal activity. In reality, no
such inquiry occurred.

As the Cabinet acknowledged during oral argument in the Court of Appeals, “we

do not have the authority to—to bring any criminal actions. That would rest with the—




with the Attorney General.” This admission reflects the fact that the Secretary is
represented by private attorneys retained under a contingency-fee contract,' and it was
those private attorneys who employed consultants to search for internet gambling sites.
As the trial court record and analysis that follows make clear, the actual purpose of the
alleged “investigation” was to manufacture jurisdiction for this lawsuit.
Here’s what happened.
A consultant, Gregory Howard, was hired in June 2008 by counsel for the
Cabinet, who asked that he “perform a project.” R. 10 at Appx. 4, p. 34. Howard’s task ‘

was to determine whether “illegal internet gambling was occurring in the State of

|
Kentucky.” Id. Howard possessed no knowledge or experience qualifying him for this
job (id. at 35); he knew only that “Mr. Lycan and Mr. Foote—the attorneys from

Illinois—supplied the money.” Id. at 35-36. Other civilians employed along with ‘

Howard included Adam Cox, from the lawyers’ office (the “technology guy”); Joe

Presbey, a young man “about to graduate from MIT” who helped “decipher all of this

stuff that was going on in the internet”; a retired New York city police officer; and, a
retired Lexington police officer. Id. at 14, 36. These men used computers set up in a
Fayette County law office’ and were paid to surf the internet a couple of days per week
from June to September 2008. Id. at 37.
“ ..into illegal gambling . ..”

The Cabinet’s repeated use of the phrase “illegal gambling” is intended to

convince the Court that the Cabinet has evidence of illegal activity. But the consultants

! See R. 10 at Appx. 20. All record citations are to the Certified Record in Case No. 2008-CA-
2036 unless otherwise specified.

2 The gaming operation took place at 1010 Monarch Street, Suite 250, Lexington, Kentucky
40513, which is listed by the Kentucky Secretary of State as the principal office of the Lycan Law
Firm PLLC.




hired by the Cabinet’s attorneys did not engage in illegal gambling because any
Kentuckian can gamble legally-—online or otherwise.

No Kentucky statute makes a criminal out of an individual who bets on horse
races, dog races, card games, roulette wheels, or NCAA tournament games. No one who
bets on black jack, bingo, backgammon, or any other game—either in-person or on-
line—is committing an illegal act under Kentucky law. No Kentucky statute even
mentions—Iet alone criminalizes—internet gambling. In short, if a Kentucky resident
chooses to gamble, he or she is not breaking state law. See KRS 528.010(7).

Even if the domain names accessed by the Cabinet’s paid gamblers can be called
“gambling establishments”—and Appellees do not concede this to be so—they are not
located in Kentucky. The gambling sites found and used by the Cabinet might as well be
in Indiana or any other sister state with legalized casinos. All 141 Domain Names “sued”
by the Cabinet are registered and located outside of Kentucky, and none of the servers
hosting gambling websites are located in the Commonwealth. 3
“.. the Commonwealth concluded, as have other state and federal authorities ...”

In response to this claim, it suffices to say that neither Kentucky’s Attorney
General nor any Commonwealth’s Attorney nor the Kentucky State Police nor any other
law enforcement authority participated in or approved any alleged “investigation” into

internet gambling. Accordingly, no law enforcement authority reached any

* The Cabinet misrepresents the statements of an attorney for goldencasinos.com (not a party to
the writ proceedings or this appeal) to imply that the respondents admit to an “illegal gambling
scheme.” Cab. Bfat 21-22. Counsel’s actual statement was: “Those attorneys [attorneys for the
Cabinet], however, if you look to the statutes, are provided with authority to pursue actions
related to the Treasury, not ex rel actions, as what Your Honor has before him, which are
attempting to enforce the penal code, not just here in Kentucky, but, Your Honor, a concept I
think -- I hope this Court has gotten today, is that what you are affecting is not something just
here in Kentucky, which we all agree is illegal, but something that is worldwide, that is operating
in jurisdictions where it is indeed legal.” R. 10 at Appx. 14, p. 58.
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“conclusions” about gambling as a prelude to private attorneys filing this action.

On the contrary, one of the petitioners below made an effort to join Kentucky’s
Attorney General in the writ proceedings before the Court of Appeals, but Attorney
General Conway firmly declined to become involved: “[W]hile this office clearly has the
authority to litigate this type of case pursuant to KRS 15.020, . . . the Secretary has
inserted himself as the representative of the Commonwealth by filing this lawsuit.” R.
516, 521 in Case No. 2008-CA-2000. The Attorney General even suggested that, if the
Court of Appeals agreed that the Secretary lacks standing to bring this action, then the
Court could grant appropriate relief upon motion. /d. at 521.

The Cabinet’s invocation of “federal authorities” is significantly overblown.
While it is true that a federal government web site boldly proclaims “If you’ve ever
thought about visiting a cyber casino, here’s something you should know: it’s illegal to
gamble online in the United States,” the statement elides a crucial point: online poker, is
not “gambling” at all. As discussed in the petition by IGC and vicsbingo.com and the
amicus brief of the Poker Players Alliance below, poker is a game of skill, not a game of
chance. Indeed, some of the world’s most successful players employ sophisticated game
theory to design the optimal playing strategy. As persuasively presented by the Poker
Players Alliance, significant expert as well as objective statistical evidence
overwhelmingly supports the fact that skill predominates over chance in poker.* While

the luck of the draw may influence who wins a particular hand (or even a series of

* Whether a particular game is one of skill or chance is crucial in deciding whether it runs afoul of
Kentucky’s gambling laws. See, e.g., OAG 79-215 (opining that a foosball tournament would not
violate gambling laws, as it was a game of skill, in contrast to games in which chance determines
the outcome). Below, the trial court and the Cabinet relied on the Fall case for the proposition
that the role of skill is not dispositive. Fall, however, involved a wager on the outcome of an
event. The Fourth Circuit Court of Appeals, interpreting Virginia law, recently noted the
distinction between placing a wager on one's own skills, like in poker, versus placing a wager on
the outcome of an event. U.S. v. Kingrea, 2009 U.S. App. LEXIS 11505 (4th Cir. 5/28/09).




* ‘record possessed or used in violation of [KRS Chapter 528] is forfeited to the state, an

hands), the vast majority of hands are resolved without the players actually comparing
their cards — i.e., the “show-down” — when all players who have not folded compare their
cards, and where luck may play a part — only occurs in a minority of the hands that are
dealt . It is the skill of the particular players in betting, cHecking, raising, calling, and
otherwise employing various strategies that resolve these hands. The presence of luck
that exists in virtually any endeavor does not alter the fact that the more skillful poker
player wins the hand far more often than not.

“ .. that unregulated gambling is particularly harmful.”

With these words and many like them, the Cabinet mounts the proverbial soap
box to rage about retirees gambling away their retirement savings and the ravages that
gambling can inflict on Kentucky’s youth.

But the studies cited in the Cabinet’s brief (Exhibits D & E) and unsupported
assertions regarding the supposed hazards of gambling are not in the record and were not
seen or relied upon by the courts below. Most importantly, none of the sociological
positions staked out by the Cabinet help this Court understand legal issues central to this
appeal. Indeed, the Cabinet’s diatribe against gambling is an odd position for an
executive branch elected in part on a platform of legalizing casinos.

2. Cabinet’s improper procedure.
On August 26, 2008, under color of KRS 528.100 and KRS 500.090,° the Cabinet

covertly instituted proceedings in Franklin Circuit Court seeking forfeiture of 141

5 A recent New Yorker article observed that “many legal scholars” view the assertion that online
oker is illegal under federal law as “disingenuous—{it] is, in fact, a bluff. It is not clear that any
faw governs online poker. . ..” The New orker, March 30, 2009, 30-35, 33.

8 KRS 528.100 provides that, subject to limited exceptions, “[at]ny gambling device or C%all?tl)llill)]g
shall be
disposed of in accordance with KRS 500.090.” KRS 500.090, another provision of the Kentucky

Penal Code, provides the procedure by which property forfeited pursuant to the Kentucky Penal
Code is disposed of following conviction and a determination of forfeiture.

7































































































































