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the question before this Court is not whether a domain name falls within the "intent" of
KRS 528.010(4); it is whether it falls within the statute's plain meaning,.

Statutes are to be construed according to "the common and approved usage of
language.” KRS 446.080(4). The first principle of statutory construction is to look at the
plain meaning of the words used. See Revenue Cabinet v. O'Daniel, 153 S.W.3d 815
(Ky. 2005). "[S]tatutes must be given a literal interpretation unless they are ambiguous
and if the words are not ambiguous, no statutory construction is required.”
Commonwealth v. Plowman, 86 S.W.3d 47, 49 (Ky. 2002). "A court may not interpret a
statute at variance with its stated language." SmithKline Beecham Corp. v. Revenue
Cabinet, 40 S.W.3d 883, 885 (Ky. App. 2001).

The plain language of KRS 528.010(4) shows that a "domain name" is simply not
a "gambling device." Domain names are distinct from Web sites. Only the domain
names, not Web sites themselves, were seized by the circuit court. The Internet
Corporation for Assignment of Names and Numbers ("ICANN"), the quasi-governmental
authority that assigns domain names and regulates Internet traffic, defines domain names
as mere "mnemonic devices" or memory aids. The Domain Name System ("DNS")

helps users to find their way around the Internet. Every computer on the

Internet has a unique address—just like a telephone number—which is a

rather complicated string of numbers. It is called its "IP address" (IP

stands for "Internet Protocol"). IP Addresses are hard to remember. The

DNS makes using the Internet easier by allowing a familiar string of

letters (the "domain name") to be used instead of the arcane IP address.

So instead of typing 207.151.159.3, you can type www.internic.net. It is a

"mnemonic" device that makes addresses easier to remember.

ICANN Glossary—Domain Name System, available at http://www.icann.org/en/general/

glossary.htm#D (last visited May 19, 2009); see also Am. Girl, LLC v. Nameview, Inc.,

381 F. Supp. 2d 876, 879 (E.D. Wis. 2005) (similarly defining domain names).
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Basically, calling a domain name a gambling device under the definition of 528.010(4) is
as illogical as calling a telephone number a gambling device. Suppose, for example, that
a sports gambling book operating legally in England or Australia were to accept wagers
and credit card payments over the telephone from Kentucky.  Applying the
Commonwealth's logic as applied in this case, without ever moving against the sports
betting operation, Kentucky could proceed in rem under KRS 528.100 to seize and seek

forfeiture of the operation's telephone number as a "gambling device." Even more absurd

is the notion that if an individual in England or Australia named John Smith were

receiving wagers that were lawful in the country in which he resided, the Commonwealth

of Kentucky could proceed in rem to take the name "John Smith" as a gambling device.
Such a result clearly was not the intent of the General Assembly. Under KRS

528.010(4)(b), a "gambling device" is "any other machine or any mechanical or other

device, including but not limited to roulette wheels, gambling tables and similar devices,

designed and manufactured primarily for use in gambling." The General Assembly

envisioned its definition encompassing tangible gambling equipment, not words or
numbers. "The definition of 'gambling device' in subsection (4) limits the application of
the term to mechanical items used only for the purpose of gambling such as slot machines
and roulette wheels." Kentucky Crime Commission/Legislative Research Commission
("LRC") Commentary to KRS 528.010(4) (1974) (emphasis added).

A domain name is not a "device" at all, and is not "manufactured." Moreover,
when a domain name is "operated," the only thing that happens is that a user's Web
browser connects with an IP address. Domain names, as mere connectors, are¢ not

operable, as software and Web sites are. While Kentucky cases have held that such
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machinery as slot machines® and pinball machines’ were "contrivances" under a repealed
statute, there are no Kentucky cases finding aliything so remote, intangible and
insubstantial as "domain names" to fit within the definition of KRS 528.010(4).

Importantly, the Commonwealth's brief is silent as to how a domain name is or
can be "manufactured." The plain meaning of "manufactured" is a tangible object, such
as a roulette wheel or a craps table, not a series of letters and numbers.'® KRS
528.010(4)(b) expressly reqhires that the "device" be "designed and manufactured." This
is not an either/or proposition. If a "device" is not "designed and manufactured," it
simply does not meet the statutory definition. The Commonwealth does not address this
issue, because, in the words of the Court of Appeals, it would "stretch[] credulity” if it
attempted to do so. (R. 557.)

Instead, the Commonwealth bases its "gambling device" argument on antiquated
Kentucky cases interpreting a gambling statute, KRS 436.280, repealed 35 years ago, and
on its unsupportable assertion that the General Assembly has intended a "strong public
policy prohibiting unregulated gambling operations.” (Appellant's Br. at 7.)

Hoping to shoehorn "domain name" into the modern statutory definition of
gambling device, the Commonwealth cites Gilley v. Commonwealth, 229 S.w.2d 60 (Ky.
1950); Meader v. Common\wealth, 363 S.W.2d 219 (Ky. 1963); and Three One-Ball

Pinball Machines v. Commonwealth, 249 S.W.2d 144 (Ky. 1952).

8 See, e.g., 14 Console Type Slot Machines v. Commonwealth, 273 S.W.2d 582 (Ky. 1954); Pace Mfg.
Co. v. Milliken, 70 F. Supp. 740 (W.D. Ky. 1947).

9 See, e.g., Three One-Ball Pinball Machines v. Commonwealth, 249 S.W.2d 144 (Ky. 1952); A.B. Long
Music Co. v. Commonwealth, 429 S.W.2d 391 (Ky. 1968).

10 See, e.g., Webster's New World Dictionary 2d College Ed. (1968). "Manufacture” is defined as "1. the
making of goods and articles by hand or, esp., by machinery, often on a large scale and with division of
labor 2. anything so made; manufactured product 3. the making of something in any way, esp. when
regarded as merely mechanical.”
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Each of these cases was decided under the now-repealed KRS 436.280. Each
found that various objects were "contrivances” under the old statute, not "gambling
devices" under the current one. The Gilley court, for example, did not find that "number
slips" were "gambling devices"; it found that they were "contrivances," a term not
defined in the old statute and absent from the current statute.

However, "gambling device" is given a specific definition in KRS 528.010(4). As
the LRC commentary states, the definition limits, not expands, the scope of the statute.
The Commonwealth's assertion that the two terms are interchangeable is erroneous. In
essence, without any support under current law, the Commonwealth attempts to vastly
expand state law into a realm the legislature did not authorize.

Additionally, the Commonwealth cites Gilley's assertion that the General
Assembly's intent was to "stop all forms of gambling." 229 S.W.2d at 63. However, this
was not the General Assembly's intent when it enacted Chapter 528 in 1974. Gilley was
decided twenty-four years earlier. The new statutory scheme adopted in 1974 narrowed
the scope of the anti-gambling statutes, inserted statutory defenses and exemptions, and
limited the scope of a "gambling device" by giving it a specific statutory definition. The
General Assembly's intent, then, was to make subject to forfeiture only those "gambling
devices" as defined by the plain language of KRS 528.010(4).

The United States District Court for the Western District of Kentucky recently
addressed a similar question of legislative intent regarding statutory definition.'" The
case presented the question of whether a hotel and motel room tax levied by local

ordinance against "motor courts, motels, hotels, inns or like or similar accommodations

U See Louisville/Jefferson County Metro Government and Lexington-Fayette Urban County Government
v. Hotels.com, LP, et al, Case No. 3:06-CV-480-R at R. 219-228 and attached hereto at Appellec’s App. D.
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businesses" could be assessed against amounts collected by companies that market hotel
rooms on the Internet. The Louisville ordinance was promulgated under KRS 91A.350,
et seq. The court held that Internet companies facilitating the renting of rooms could not
fall within the meaning of "accommodations businesses." Internet room-rental
businesses

were truly creatures of the future at the time the statute and
ordinance originally were enacted. Such businesses have long
since made the leap from a capitalist's imagination to reality,
however, and both pieces of legislation have been amended more
than once since then. The Court will not now step in to do what
the state and local legislative bodies—both of whom can be
expected to be fully aware of the intent of their legislative
forbears—either failed or chose not to do.

Hotels.com, R. 227, Appellee's App. D at 9 (emphasis added). That is precisely the case
here. When KRS 528.010(4) was enacted 35 years ago, the Internet was unknown in
American life. The legislature could not have intended such a vastly expansive
application of the definition as the Commonwealth puts forth.

Kentucky courts have long recognized that courts are not permitted to "breathe
into a statute that which the legislature has not put there." Commonwealth v.
Gaitherwright, 70 S.W.3d 411, 413 (Ky. 2002) (citing Gateway Const. Co. v. Wallbaum,
356 S.W.2d 247 (Ky. 1962)). The General Assembly has had numerous opportunities to
re-define "gambling device" to encompass domain names. This Court should "not now
step in to do what the state and local legislative bodies . . . either failed or chose not to -
do." Hotels.com, R. 227, Appellee's App. D at 9. In short, this Court should decline to
rewrite a statute. Cf. Commonwealth v. Lundergan, 847 S'W. 2d 729, 731 (Ky. 1993);

Roney v. Commonwealth, 695 S.W.2d 863, 864 (Ky. 1985).
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The judiciary is but one of three component parts of our form of

government. Its duty is to interpret and construe laws, not to enact them,

and if a plainly warranted construction of a statute should result in a

failure to accomplish in the fullest measure that which the Legislature had

in view, the remedy is a legislative action, and not judicial construction.
Western & Southern Life Ins. Co. v. Weber, 208 S'W. 716, 718 (Ky. 1919).

An Internet domain name simply does not meet the statutory definition of
"gambling device." Therefore, the circuit court lacked subject matter jurisdiction.

B. The statute should be strictly construed against the Commonwealth.

Where forfeiture is involved, Kentucky has a policy of strict interpretation.
Bratcher v. Ashley, 243 S.W.2d 1011, 1013 (Ky. 1951). Such statutes are to be read "in
favor of the person whose property rights are to be affected." Id. The courts are "not at
liberty to add or subtract from the legislative enactment or discover meanings not
reasonably ascertainable from the language used." Commonwealth v. Harrelson, 14
S.W.3d 541, 546 (Ky. 2000). The Commonwealth's brief relies exclusively on KRS
446.080(1) for its proclamation that "all statutes of this state shall be liberally construed
with a view to promote their objects and carry out the intent of the legislature.”
(Appellant's Br. at 23.) However, where forfeiture is involved, strict construction still
applies. Bratcher,243 S.W.2d at 1013.

Furthermore, the prohibition of "gambling devices,"‘the definition of "gambling
devices" and the statutory provision providing for forfeiture of "gambling devices" all
appear in the Penal Code, which makes operating "gambling devices" in violation of

statute a Class D felony punishable by up to five years in prison. Because these are

criminal statutes, a court must strictly construe these statutes.
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Strict construction of criminal statutes dates at least to Chief Justice John
Marshall. United States v. Wiltberger, 18 U.S. (5 Wheat.) 76, 96 (1820). As a principle
of fundamental fairness, citizens must be advised what conduct is considered criminal:

Although it is not likely that a criminal will carefully consider the text of

the law before he murders or steals, it is reasonable that a fair warning

should be given to the world in language that the common world will

understand, of what the law intends to do if a certain line is passed.
McBoyle v. United States, 283 U.S. 25, 27 (1931). Holding that an airplane was not a
“motor vehicle" for purposes of the National Motor Vehicle Theft Act, Justice Holmes
held that "close enough" or "they would have included it had they thought of it" was not
good enough in criminal statutes:

When a rule of conduct is laid down in words that evoke in the common

mind only the picture of vehicles moving on land, the statute should not be

extended to aircraft simply because it may seem to us that a similar policy

applies or upon the speculation that if the legislature had thought of it,
very likely broader words would have been used.

Id. Citizens should not be required to guess at whether their actions may have penal
consequences. Winters v. New York, 333 U.S. 507, 515 (1947). Strict construction of
criminal statutes serves to "protect the individual against arbitrary discretion by officials
and judges." 3 N. Singer, Statutory Construction § 59.03 at 12-13 (1986). Since the state
makes the laws, the laws should be construed strongly against it. /d. at 13. This case isa
prime example of the reason for this policy: it is intended to prevent the state from
arbitrarily declaring an activity illegal when it is not defined as such by statute.

Although Appellee argues that the plain language of KRS 528.010(4) is not
ambiguous and cannot include Internet domain names, were this Court to find some
ambiguity, the rule of lenity would require that ambiguity to be resolved in Appellee's

favor. White v. Commonwealth, 178 S.W.3d 470, 484 (Ky. 2005); see also Haymon v.
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Commonwealth, 657 S.W.2d 239, 240 (Ky. 1983) (If "[i]t is not possible to determine
which meaning the General Assembly intended . . . the movant is entitled to the benefit of
the ambiguity."); Commonwealth v. Colonial Stores, Inc., 350 S.W.2d 465, 467 (Ky.
1961) ("Doubts in the construction of a penal statute will be resolved in favor of lenity.").

Therefore, for multiple reasons that include the principles of strict construction
and lenity, domain names are not "gambling devices" and the circuit court was without
jurisdiction to act otherwise.'?

11. THE TRIAL COURT LACKED JURISDICTION WITHOUT A CONVICTION.

All forfeiture must be authorized by statute. The General Assembly has not
authorized forfeiture of a gambling device under KRS 528.100 without a criminal
conviction. Therefore, the Commonwealth's action is baseless, improper, and invalid,
and the circuit court lacked jurisdiction to act as it did.

The legislative history and structure of KRS Chapter 528 show that its forfeiture
provision presumes a conviction before it is triggered. No Kentucky case has held that
KRS 528.100 and KRS 500.090 are civil in nature, and the Commonwealth's brief
misleads this Court by asserting otherwise. The Commonwealth's view of the statute
misinterprets the plain language and legislative history of the gambling forfeiture
provisions, mocks due process, and defies basic logic.

The Commonwealth argues that an action under KRS 528.100 and KRS 500.090

is civil and that no conviction is required. This argument rests on four erroneous

12 In an amicus filing, the Poker Players Alliance argues that poker is a game of skill, not a game of
chance, and does not qualify as gambling. Although iMEGA does not make this argument, the principles
of strict construction and lenity would counsel in favor of a holding that poker is not gambling so long as
the question is close. See generally Br. of Amicus Curiae Poker Players Alliance, [nteractive Media Ent'mt
& Gaming Ass'n, Inc. v. Wingate, 2009 WL 142995, 2008-CA-2036, January 20, 2009 (R. 284-300 in
record of companion petition 2008-CA-2036).
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premises: (1) that cases decided under the pre-1974 gambling device forfeiture statute,
KRS 436.280, support the idea that forfeiture proceedings for gambling devices today are
civil in nature; (2) that the legislative intent of the General Assembly when enacting
528.100 and 500.090 in 1974 was to punish all forms of gambling; (3) that cases decided
under KRS 218A.410, the controlled substances statute, are analogous; and (4) that
United States v. Ursery, 518 U.S. 267 (1996), provides support for allowing civil
forfeiture under KRS 528.100 and KRS 500.090. (Appellant's Br. at 47-50.) These
premises are either inapplicable or flatly untrue. As Judge Taylor's well-reasoned
concurrence set forth, the General Assembly withdrew a civil remedy for forfeiture of
gambling devices when it repealed KRS 436.280 and enacted KRS 528.100 and KRS
500.090 in 1974, |

A. There is no statute authorizing this civil forfeiture proceeding.

The General Assembly extinguished the civil forfeiture provision for gambling
devices in 1974 when it enacted KRS 528.100 and KRS 500.090 making conviction a
requirement prior to forfeiture. Absent statutory authorization, the Commonwealth has no
ability to bring a civil action like the one in this case.

At English common law, only criminal forfeiture existed, and the right of
forfeiture did not attach "until the offending person had been convicted and the record of
conviction produced." Ursery, 518 U.S. at 275. In this country, however, forfeiture
exists only by statute. See id. at 276. "A forfeiture proceeding is a special one existing
only by act of the Legislature." Bratcher, 243 S.W.2d at 1015; see also OAG 77-734
("Forfeiture is not a part of the common law. It exists only by statute."). Because

forfeitures are not favored in the law, Kentucky courts must "construe forfeiture statutes
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strictly against a forfeiture and liberally in favor of the person whose property rights are
to be affected." Bratcher, 243 S.W.2d at 1013. Absent an explicit statute, property
cannot be forfeited without a conviction under Chapter 528.

The forfeiture statute repealed in 1974, KRS 436.280, stated in its entirety:

Any bank, table, contrivance, machine or article used for carrying on a
game prohibited by KRS 436.230, together with all money or other things
staked or exhibited to allure persons to wager, may be seized by any
justice of the peace, sheriff, constable or police officer of a city, with or
without a warrant, and upon conviction of the person setting up or keeping
the machine or contrivance, the money or other articles shall be forfeited
for the use of the state, and the machine or contrivance and other articles
shall be burned or destroyed. Though no person is convicted as the
setterup or keeper of the machine or contrivance, yet, if a jury, in summary
proceedings, finds that the money, machine or contrivance or other articles
were used or intended to be used for the purpose of gambling, they shall
be condemned and forfeited."

(Emphasis added). Thus, prior to 1974, gambling devices were subject to forfeiture
under two scenarios: (1) upon conviction of any person using the gambling device as
prohibited by statute; or (2) upon a finding by a jury that the device was used for
gambling. The statute at that time explicitly authorized seizure and forfeiture of
gambling property absent a conviction. In turn, the Kentucky courts appropriately and
explicitly relied on this provision when holding that KRS 436.280 contemplated a civil
forfeiture proceeding. See, e.g., Hickerson v. Commonwealth, 140 S.W.2d 841, 842 (Ky.
1940); Sterling Novelty Co. v. Commonwealth, 271 S.W.2d 366, 368 (Ky. 1954); 14
Console Type Slot Machines v. Commonwealth, 273 S.W.2d 582, 583 (Ky. 1954). Even
under this statute, however, there would be a jury trial, presumably open to the public—

unlike the procedure applied by the trial court in this case. Each and every reported case

'3 Notably, the Commonwealth's brief fails to lay out the language of either KRS 528.100 or the now-
defunct KRS 436.280.
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