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ARGUMENT

Appellees refuse to acknowledge that this action is not about gambling — it is
about illegal, unlicensed, unregulated anonymous internet gambling. Appellees deride as
a “screed” the recitation of the numerous enforcement actions taken by various
authorities, and to alleged “moralistic bronouncements about gambling.” This action is
not about gambling; rather it is about the right of Kentucky to enforce its laws in an area
of exclusively state regulation. Appellees make only token arguments denying the brazen
illegality of their purported members’ offshore illegal gambling operations. Civil
forfeiture is the most effective tool available in the aggressive efforts of the U.S.
government and other states to combat the offshore operations which purposely and
illegally operate in the Commonwealth. Its use by the Commonwealth is a proper
response to the use of the internet to combat illegal gambling from safe havens abroad.
Kentucky courts should not employ a discretionary and extraordinary writ to stop this
effort at such a preliminary stage.

I.  SECRETARY BROWN HAS STANDING TO BRING A CIVIL FORFEITURE
ACTION.

The issue of Secretary Brown’s standing is not a jurisdictional question, and
cannot be reviewed by a petition for writ. The concept of standing is a judicial construct
regarding only the presence of an actual case or controversy. Nonetheless, it is clear from
the express language of the statutes that Secretary Brown has proper standing to bring
this action to have the illegal gambling devices forfeited to the Commonwealth.

KRS 12.210 and 12.220 empower the executive branch to hire attorneys and bring
claims. Johnson v. Commonwealth ex rel. Meredith, 165 S'W.2d 820 (Ky. 1942). KRS

12.210 allows that “the Governor, or any department with the approval of the Governor,
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may employ... attorneys for legal services....” KRS 12.220 allows the Governor or
department with his approval to appear through his employed attorneys “in the trial and
argument of any cases and proceedings in any and all courts....” Secretary Brown is the
Secretary of the Justice and Public Safety Cabinet, and oversees the Kentucky State
Police and other law enforcement agencies. The Secretary is a member of the Governor’s
Executive Cabinet, and as such “shall assist the Governor in the proper operation of his
office and perform other duties the Governor may require of him. ” KRS 11.065. The
Govemor assigned these specific duties and gave his approval for the retention of counsel
to carry them out, as memorialized in Executive Order 2008-712 on July 15, 2008. It

could not be more clear that Secretary Brown has the proper standing to bring this action.

II. KRS 528.100 IS A CIVIL FORFEITURE STATUTE.

Appellees continue, on behalf of the anonymous and absconding operators of the
illegal offshore internet gambling sites, to suggest that KRS 528.100 requires a criminal
conviction prior to forfeiture of an illegal gambling device. The text of that statute
contains no such language. It does not reference a conviction, criminal action, or even
person against whom a criminal action might be brought. It states that “Any gambling
device possessed or in violation of this chapter is forfeited to the state....”

The Franklin Circuit Court correctly held that “KRS 528.100 contemplates a
separate and independent civil proceeding, having for its purpose the condemnation of
the property that is used in violation of KRS Chapter 528, independent of the innocence
or guilt of its owner.” Opinion & Order, p. 12. Judge Wingate and the other two judges
on the Curt of Appeals panel declined to join Judge Taylor in his concurring opinion —

because a conviction is clearly not required by the text of KRS 528.100.
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This case was brought as a civil proceeding, not out of a desire to be creative or to
deny rights of any unidentified persons (whomever and wherever in the world they may
be). It was brought as a civil action for the simple fact that Kentucky law has long
provided that a forfeiture of a gambling device is a civil action, and nothing in KRS
528.100 can be read to have altered that precedent. See, 14 Console Type Slot Machines
v. Com., 273 S.W.2d 582 (Ky. 1954); Hickerson v. Com., 140 S.W.2d 841 (Ky. 1940),
Sterling Novelty Co. v. Com., 271 S.W.2d 366, 368 (Ky. 1954)(the forfeiture proceeding
“should have been tried as a civil action because essentially it is an action in rem against
the machines.”)

Civil forfeiture, under whichever authorizing statute, does not require a
conviction, merely proof of a violation. It is sufficient to show a nexus between the
property sought to be forfeited and its use to facilitate a violation. Smith v. Com., 205
S.W.3d 217 (Ky.App. 2006)(interpreting KRS 218A.410). KRS 528.100, like the statute
considered in Smith, references only a violation, not a conviction. The Appellees suggest
that because KRS 528.100 is located in Chapter 528 of the Kentucky Revised Code, it is
therefore a criminal forfeiture statute. In U.S. v. Ursery, 518 U.S. 267, 295 (1996), the
government brought a civil forfeiture action under 18 U.S.C. § 981, located in Title 18,
Crimes and Criminal Procedure, against property used to manufacture marijuana. The
Ursery Court held that notwithstanding its location in the U.S. Code, the fact that 18
U.S.C. § 981 is triggered by violations of the criminal code is irrelevant — it authorizes a
civil action in rem against offending property.

The statutes considered in Smith and Ursery, like KRS 528.100, reference a

violation of the criminal statutes, but do not reference a person or a conviction. Those
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courts both held, appropriately, that the reference to a “violation” did not alter the civil

‘character of an in rem action.

In Smith v. Com, 205 S.W.3d 217 (Ky.App. 2006), the Kentucky Court of
Appeals considered Ursery in determining whether a civil forfeiture under KRS
218A.410 violated Double Jeopardy. It noted that “[f]orfeitures pursuant to the statute are
specifically structured to be impersonal by targeting the property itself.” Id., 221. Just as

in Smith, the statute under scrutiny in the instant case targets the property itself, not any

person. It is the character of the action as one against property that determines its nature
as a civil action. It goes without saying that a conviction is not a prerequisite for a civil
action.
III. THE COMMONWEALTH PROPERLY APPLIED FOR AN ORDER OF SEIZURE.
The Commonwealth brought the action as a civil action because that is demanded
by the nature of in rem forfeiture, and Kentucky case law has uniformly provided that
forfeiture of gambling devices is a civil action. See, e.g, Commonwealth v. Fint, 940
S.W.2d 896 (Ky. 1997). The Commonwealth’s Motion for Seizure was the only proper
and logical way to proceed with a civil forfeiture of easily transferrable property utilized
in the commission of crime. It does not violate the rights of any person to conduct a
seizure hearing, because no person is a party to the action and no person has any rights to
appear on behalf of that property. Under Kentucky law, individuals only have a right to
appear on behalf of the seized property to demonstrate that they are a lawful owner.
Appellees fail to distinguish between the notions of seizure and forfeiture. Even
had there been such a person, the person’s rights would have no more been violated in

this proceeding, at which evidence was presented to an impartial Judge, who then made a
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finding of probable cause, than there would have been in a proceeding for an application
for a warrant, an application for a temporary restraining order, or in Grand Jury
proceedings. The seizure hearing is a hearing on a preliminary issue — whether probable
cause exists to seize the property in rem.

IV. A WRIT IS INAPPROPRIATE TO DETERMINE THE MULTIPLE
QUESTIONS OF FACT.

A Petition for Writ of Prohibition is not the proper vehicle for addressing the
numerous questions of fact on which the exercise of in rem jurisdiction must be
evaluated. The Circuit Court was more than able to review the evidence, assess the
credibility and qualifications of the witnesses, and make findings based upon that
evidence. The trial court was the proper forum to address the several questions of fact

argued by Appellees, chief among them whether a domain name is a gambling device.

A. THE FACTUAL QUESTION OF WHETHER A DOMAIN NAME IS A
GAMBLING DEVICE IS PROPERLY DECIDED BY THE CIRCUIT COURT.

Appellees themselves strenuously asserted during oral arguments, by two separate
counsel, that the question whether a domain name is a device is one of fact for a jury.
(VR No. 1: 12/12/09; 11:23:37 and 11:41:15). This question of fact is best determined by
the trial court, which can assess the evidence and the credibility of experts on the subject.
A Petition for Writ, in the absence of such evidence, does not allow the appellate courts
the benefit of that evidence. Nonetheless, the Court of Appeals determined that the
Domain Defendants are not gambling devices, without consideration of the only
testimony in the record (that of Dr. Paulson) that domains are indeed devices. It
considered no evidence and gave no deference to the trial court’s findings, improperly

making a determination as a matter of law. Because it considered no evidence and made
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no factual findings, it is impossible for this Court to apply the “clear error” standard for
reviewing factual findings. Newell at 755. The standard of review for issues of law in the
grant of a writ is de novo. Newell Enterprises, Inc. v. Bowling, 158 S.W.3d 750, 754 (Ky.
2005). This Court should give no deference to the lower court’s conclusion of law, but
should dissolve the Writ of Prohibition and allow the Circuit Court to proceed with the
evidentiary hearing..

B. GAMBLING DEVICE IS BROADLY DEFINED TO EFFECTUATE THE
LEGISLATIVE INTENT.

The General Assembly, in crafting KRS 528.010, anticipated the evolution of new
types of gambling devices, using the words “or other device”, and included the
unambiguous language “included but not limited to”. Appellees invoke the doctrine of
ejusdem generis for the proposition that the definition can be applied only to devices of a
similar type as those specifically listed in the statute. Ejusdem generis is inapplicable by
the clear text of KRS 528.010, which specifically includes devices of a type not listed.

In addition to the expressly broad language of this statute, the legislature has
mandated that: “[A]ll statutes of this state shall be liberally construed with a view to
promote their objects and carry out the intent of the legislature.” KRS 446.080(1). The
true intention or will of the legislature is the law, not the literal language of the statute.
Hardwick v. Boyd County Fiscal Court, 219 S'W.3d 198 (Ky. 2007). Courts must
consider the intended purpose of the statute, the reason and spirit of the statute, and the
mischief intended to be remedied. Com. v. Kash, 967 S.W.2d 37 (Ky. 1997); Mitchell v.
Kentucky Farm Bureau Mut. Ins. Co., 927 S.W.2d 343 (Ky. 1996). Numerous decisions

have recognized that when it enacted the gambling laws, the intent of the legislature was
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to prevent illegal gambling in whatever form. Gilley v. Com., 229 S.W.2d 60 (Ky.1950);
Meader v. Com. 363 S.W.2d 219 (Ky.1963).

Appellees make much of the fact that in enacting Chapter 528, the General
Assembly chanted the definition of forfeited property from “contrivance” to “device”.
The Court’s previous decisions, however, make clear that the Court will broadly interpret
either “contrivance” or “device”, as have courts of sister states, to effectuate the
legislature’s intent to stop all unregulated gambling. In Gilley, the Commonwealth moved
for an order of forfeiture under the predecessor statute to KRS §528.100. Though the
prior statute used the word “contrivance”, Gilley recognized that other courts were proper
in broadly construing the word “device”, just as it broadly effectuated the General
Assembly’s intent by construing the word “contrivance”. Id. In concluding that paper
“number slips” were in fact “contrivance used for gambling”, the Court stated:

Recognizing that the intent of the Legislature was to stop all forms of

gambling, this court will give a broad interpretation to the word

‘contrivance’.... We find other courts likewise construe a gambling device or

contrivance to mean any instrument whereby money or things of value are

won or lost. [citations omitted].

The Domain Names are clearly instruments “whereby money or things of
value are won or lost” which regardless of the nomenclature of the statutes is the
test to be applied to effectuate the legislature’s intent. Gilley, supra. The Trial
Court correctly relied upon Gilley and concluded the defendant Domain Names,

the “virtual keys for entering and creating virtual casinos from the desktop of a

resident in Kentucky”, are gambling devices.
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C. DOMAINS ARE SUBJECT TO THE JURISDICTION OF KENTUCKY
COURTS WHEN USED FOR ILLEGAL GAMBLING IN KENTUCKY.

Despite Appellees’ arguments on behalf of the illegal gambling operation owners,
extra-territorial in rem civil forfeiture actions are routinely employed against internet
gambling assets.' The evolution of extra-territorial seizues in civil forfeiture case law
culminated in U.S. v. Approximately 31.67 Million (US) in Cash, 513 F.3d 997 (9th Cir.
2008), and was eventually codified with the enactment of the Civil Asset Forfeiture
Reform Act (CAFRA).? Extra-national seizures of property had been made under the law
as it existed prior to the amendment of § 1355, in a number of cases, and upheld by
numerous appellate courts. Congress expressly codified in 28 U.S.C. § 1355(b) the rule
that courts have jurisdiction to seize property used in criminal activity within their

districts, even if the property is outside the district or the United States. U.S. v. All Funds

in Account in Banco Espanol de Credito, Spain, 295 F.3d 23, 27 (D.C.Cir. 2002). Due
Process clearly permits civil forfeiture of property located in foreign jurisdiction if the
property has sufficient nexus to criminal activity in the forum state. See, United States v.

Certain Funds Located at the Hong Kong & Shanghai Banking Corp., 96 F.3d 20, 22 (2d

! In the brief time since the filing of the Briefs for Appellees, the United States Attorney for the Southern
District New York seized thirty million dollars ($30,000,000) in funds belonging to the payment processors
of offshore poker sites. See Associated Press Article, June 9, 2009, attached as Exhibit A.

2 Senator Alphonse D’Amato of New York, when introducing the bill, acknowledge that civil forfeiture
case law already provided for extra-territorial forfeiture:

Subsection (b)(2) addresses a problem that arises whenever property subject to forfeiture

under the laws of the United States is located in a foreign country. As mentioned, under

current law, it is probably no longer necessary to base in rem jurisdiction on the location

of the property if there have been sufficient contacts with the district in which the suit is

filed....
137 Cong. Rec. S12183-02, S12239 (Aug. 2, 1991).
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