





INTRODUCTION

This is an appeal from a Writ prohibiting the Franklin Circuit Court from
proceeding with the in rem civil forfeiture of 141 Internet Domain Names used as
illegal “gambling devices” in violation of KRS Chapter 528. The Appellee
associations and pseudonyms have no standing as “lawful claimants” to protest
the forfeiture as surrogates for the anonymous offshore entities engaged in this
unregulated gambling. Granting an extraordinary writ is inappropriate when it
allows illegal gambling operators to purposefully target Kentucky residents from
offshore, systematically violate Kentucky law and reap profits from illegal
gambling in Kentucky - while contending that the courts of the Commonwealth

are powerless to act.

STATEMENT CONCERNING ORAL ARGUMENT
Appellant believes oral argument would be helpful to the Court's
understanding that the in rem civil proceeding is one against the property itseH,
that the absent owners lack standing to defend that property through surrogates,
and that the Domain Defendants are illegal gambling devices that are within the

Court’s in rem jurisdiction due to their minimum contacts with and purposeful

availment of this forum.
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STATEMENT OF THE CASE

After an investigation into illegal gambling, the Commonwealth
concluded, as have other state and federal authorities, that unregulated internet
gambling is particularly harmful because, unlike legal and regulated gaming, it is
extraordinarily easy, available and anonymous. Wagers are accepted in an
unregulated underworld without effective age verification, identification, or
financial accountability. Internet gamblers can gamble in relative isolation, from
the privacy of their homes and offices, without any of the traditional social
controls that help confine intemperance. Persons can instantly wager and lose
retirement savings or college funds in secrecy.

The secrecy and anonymity of illegal internet gambling make this form of
gambling extremely dangerous for youth. Minors can illegally gamble from a
bedroom or even a mobile phone without the knowledge of parents. According
to the 2003 Annenberg National Risk Survey of Youth (attached as Exhibit D) a
total of 18.2% of age 14 - 17 youth gamble on the internet monthly, including
almost nine percent (8.9%) of fourteen and fifteen year-olds. Furthermore, the
Commonwealth is losing potentially millions of dollars in tax revenue as a result
of illegal internet gambling operations that impact legitimate and regulated
gambling operations, and diverts legitimate betting on horse racing in the
Commonwealth. For these and other reasons, internet gambling is illegal under

federal law and all 50 U.S. states - including Nevada and New Jersey, which

depend on legal and regulated gaming for their economies.



THE ILLEGAL ONLINE GAMBLING RACKET

Since the inception of internet gambling around 1995, international
gambling syndicates have capitalized on ever-expanding internet usage to solicit
US. citizens. Online gambling operations offer a comprehensive array of
gambling options on par with the largest Las Vegas casinos - such as sports
betting, blackjack, slots, poker, roulette, keno, and baccarat. In 1996, there were
only approximately 30 internet gambling sites that generated an estimated $30
million in annual revenue, according to various market analysts. The illegal
internet gambling industry has since grown explosively, with more than 2,500
unregulated sites soliciting U.S. internet users.! These 2,500 sites consist of 1,083
online casinos, 592 sportsbooks, 532 poker rooms, 224 online bingos, 49 skill
game sites, 30 betting exchanges, 25 lottery sites, and 17 backgammon sites
(Casino City, 2006). They reaped an estimated 2006 profit over $10 billion (or
much higher depending on the source), 80 percent coming from the U.S.

Thé explosion of “mobile” gambling applications - from a Blackberry or
mobile phone - fuels the continued growth in online gambling. As touted by
gambling software provider Microgaming: “Business analysts worldwide agree
that Mobile Gaming is the fastest growing, most profitable phenomenon in the
wireless market... After all, consumers almost always have their mobile devices
with them, so it's an ideal opportunity to deliver casino games right into your

players’ hands and expand your player base.” While the precise revenues can

! Attached as Exhibit E are charts illustrating the growth in illegal internet gambling.



only be estimated because of the lack of regulation, taxation, and industry
transparency, an insight into the truly massive scale of the illegal internet
gambling industry is available from the World Trade Organization (“WTO”),
shown in Exhibit E. Millions per year of this Illegal internet gambling revenue is
generated from internet gambling operations conducted in Kentucky. |

The Department of Justice declared in relation to prosecuting online
gambling operations that “Internet gambling is ... a colossal criminal enterprise
masquerading as legitimate business.” When the operators of these casinos and
sports books have been found within the United States, they have been
successfully prosecuted as criminal racketeering enterprises. The DOJ has also
successfully pursued domestic companies that advertise or collude with internet

casinos, disgorging funds and imposing fines on PayPal, The Discovery Channel,

~ Yahoo, Microsoft and Google, among others. On December 16, 2008, just days

after the Court of Appeals heard argument in this case, a foreign executive of an
online gambling operation pled guilty and forfeited three hundred million
dollars in New York federal court.

For more than ten years, law enforcement agencies including state
attorneys general, U.S. attorneys and the Department of Justice have brought
actions or prosecutions against internet gambling operators and U.S. companies

that aid them. In 1998, Jay Cohen, an American citizen who set up an online

sports betting operation in Antigua, was charged with violating the Wire Wager



Act. In 2000, after he returned to the United States to fight the charge, he was
convicted in federal court and sentenced to 21 months in prison.

The State of New York prosecuted an internet gambling company based in
Antigua, brushing aside arguments that it could not establish jurisdiction over
the absent operation: “Wide range implications would arise if this Court adopted
respondents' argument that activities or transactions which may be targeted at
New York residents are beyond the state's jurisdiction. Not only would such an
approach severely undermine this state's deep-rooted policy against
unauthorized gambling, it also would immunize from liability anyone who
engages in any activity over the internet which is otherwise illegal in this state. A
computer server cannot be permitted to function as a shield against liability,
particularly in this case where respondents actively targeted New York as the
location where they conducted many of their allegedly illegal activities.”?

The deputy assistant attorney general for the criminal division of the U.S.
Justice Department sent a letter in June 2003 to trade groups representing
publishers and broadcasters.> The letter warned the trade groups that their
members might be in violation of the law by aiding and abetting online casinos.
Several big media operations - including Infinity Broadcasting, Clear Channel
Communications and the Discovery Networks - stopped running advertisements

for offshore internet casinos in 2003 in light of the threat of prosecution.t In April

2People ex rel. Vacco v. World Interactive Gaming Corp., 714 N.Y.5.2d 844 (N.Y.S.1999).
* Exhibit "F”.
4 New York Times, Companies Aiding Internet Gambling Feel U.S. Pressure, 3/15/04 Al Page 4.



2004, US marshals seized over $3 million of funds from Discovery
Communications, the television and media company that owns the Travel
Channel. The funds had been paid to Discovery for television advertisements to
promote a popular gambling website. Discovery was told that it was party to
illegal activity (effectively 'aiding and abetting' a crime) by broadcasting such
advertisements.s

On January 21, 2006, The Sporting News entered into a $7.2 million
settlement with the DOJ to resolve accusations that it promoted internet
gambling by publishing advertisements for online casinos. As part of the
settlement, The Sporting News agreed to complete a three-year public service
campaign to educate people about illegal internet and telephone gambling.

Internet Gambling operator Betonsports PLC and related parties pleaded
guilty in federal court in 2006 in the Eastern District of Missouri to illegal
gambling-related charges, admitting that they were members of a criminal
organization that operated web sites that offered unlawful computer and
telephone sports betting in the United States.s

In June 2007, the U.S. Attorney for the Southern District of New York
announced that the founders of internet payment processor NETeller PLC

pleaded guilty to charges they conspired with others to promote illegal gambling

5 New York Times, U.S. Steps Up Push Against Online Casinos by Seizing Cash, 5/31/2004.
¢ Order of Permanent Injunction, Exhibit G.



by providing payment services in the US. to offshore internet gambling
businesses.”

In December of 2007, Microsoft, Google, and Yahoo agreed to pay a total
of $31,500,000 to resolve claims that they promoted illegal gambling.s The
settlements stem from an investigation into illegal online gambling by the U.S.
Attorney, FBI and IRS of the three companies’ advertisements for illegal online
gambling. The settlements expressly exclude settlement of any State law claims.

Anurag Dikshit, a founder and former officer and director of an internet
gambling business, pleaded guilty on December 16, 2008 in Manhattan federal
court to charges that he used the wires to transmit in interstate and foreign
commerce bets and wagering information. From 1997 through 2006, his Gibraltar
corporation and affiliated entities offered casino and poker games to customers
who wished to gamble online. A substantial majority of his online gambling
customers, who accounted for approximately 85% of revenue, wefe located in the
U.S. Dikshit was a principal shareholder and, at various times, served as an
officer and director of the corporation. He faces a maximum sentence of 2 years
in prison and a fine of $250,000. In addition, he agreed to forfeiture allegations
that require him, a non-U.S. citizen, to forfeit $300,000,000.00 in proceeds of the

illegal gambling enterprise.

7 Press Release, July 18, 2007, Exhibit H.
8 U.S. Attorney Press Release, 12/19/2007, Exhibit J.







































































































































