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INTRODUCTION AND STATEMENT OF AMICUS CURIAE

In this case, the appellant, the Justice and Public Safety Cabinet (“Cabinet™),
could have proceeded, consistent with due process, either in personam in Kentucky, by
serving the domain name owners, or “registrants,” and affording them notice and an
opportunity to appear (or to contest jurisdiction), or in rem, by suing in the jurisdictions
where the domain names are registered, which is where they are deemed to be located.
The appellant did neither. Without any pretense or attempt to comply with the
constitutional mandates set forth in International Shoe Co. v. Washington, 326 U.S. 310
(1945) and Shaffer v. Heitner, 433 U.S. 186 (1977), the appellant sued in Kentucky, a
forum that has no tangible connection with any of the domain names. As a matter of fact
and law, Kentucky is not home to any of the registrars or registrants, and the domain
names cannot be said to be located in Kentucky for purposes of in rem jurisdiction.'

The trial court’s assertion of in rem jurisdiction and seizure of 141 domain names
of companies located and lawfully conducting business in foreign countries pursuant to a
Kentucky civil statute raises serious concern for U.S. businesses such as eBay Inc.
because the lower court’s ruling, if allowed to stand, would invite reciprocal assertions of
extra-territorial jurisdiction. Foreign countries may be tempted to apply the same flawed
logic to their local laws to seize the domain names of U.S. companies that are engaged in
activities that are lawful in the United States but allégedly not permissible abroad.

eBay Inc. (“eBay™) expresses no opinion on the issues particular to Kentucky’s

anti-gambling laws, but opposes the appellant’s attempt to shut down global websites

! “Registrants” are the owners of the websites and obtain the right to use the domain names under contracts
with “registrars,” which in turn contract with a “registry” to make the domain names and websites
accessible on the Internet.



engaged in lawful activities in the countries where they are based, where the sole basis
for jurisdiction is that the websites may be accessed from computers in the forum state.
Merely because a website is accessible over the Internet is insufficient to confer
jurisdiction. See, e.g., CompuServ, Inc. v. Patterson, 89 F.3d 1257, 1262 (6th Cir. 1996).
Where jurisdiction is in rem, “minimum contacts” must be met in addition to the
prerequisite that the res be located in the forum. See Shaffer, 433 U.S. at 207-10.
However, through a misreading of Shaffer, the trial court substituted its version of the
“minimum contacts” test for the location requirement, and thus ruled that the 141
websites were subject to jurisdiction in Kentucky simply because they could be accessed
on the Internet and, therefore, through computers based in Kentucky, among other
locations. Since this test would be met by virtually all other websites engaged in some
form of enterprise, the trial court, by equating “presence” on the Internet with a domain
name’s “presence in Kentucky,” effectively has created nationwide (and indeed,
worldwide) in rem jurisdiction for all ciomain names. That is not the standard required by
the Due Process Clause (nor is it permissible under the dormant Commerce Clause). To
the contrary, courts analyzing constitutional challenges to jurisdiction over domain names
under Shaffer have flatly refused to impose this type of overbroad, universal jurisdiction.
These courts have instead held that the proper forum for in rem jurisdiction, consistent
with due process, is where the registrar or registry is located. See Mattel, Inc. v. Barbie-
club.com, 310 F3d 293, 302 (2d Cir. 2002); FleetBoston Fin. Corp. v.
Fleetbostonfinancial.com, 138 F. Supp. 2d 121, 134 (D. Mass. 2001).

The trial court’s seizure order, if allowed to stand, would impact all businesses

with websites located anywhere in the world. Like virtually all other entities engaged in




e-commerce, eBay has a substantial interest in the outcome of this appeal because it is the
owner and/or registrant of multiple domain names used in the U.S. and worldwide.

eBay operates the world’s largest online marketplace by bringing together buyers
and sellers through an online auction-style trading format. Enabled by a global network
connecting households, businesses and the like in 39 markets, eBay has provided a
platform for over 200 million buyers and sellers worldwide, of which approximately 85
million are active users. In addition, roughly one million people around the globe report
that they earn all or a substantial portion of their income from activities on eBay.
Businesses like eBay, therefore, have a huge economic and social impact.2

eBay is headquartered in San Jose, California, but its website, located at the
ebay.com domain name, may be accessed by users all across America. Although
ebay.com is directed to domestic users, given the nature of the Internet the website can
also be accessed from locations outside the United States. The same is true of eBay’s
international sites. In addition to ebay.com, eBay has almost 30 domain names registered
in foreign countries and maintains territory-specific websites. Those sites can also be
accessed from locations outside of those territories, including from within the United
States.

Neither eBay nor any of its acqu{red companies engage in the business of online
gaming. But eBay’s interest in this action is nonetheless substantial because subjecting
domain names to universal jurisdiction and seizure in any state (or by extension foreign

country) imposes great and unfair burdens on online businesses and ultimately hinders e-

2 Since eBay became a publicly traded company in 1998, it acquired several online businesses, including
PayPal, Skype, shopping.com, Stubhub, rent.com, StumbleUpon, and various online classified sites, all of
which are based in either the U.S. or abroad, and share the same concerns expressed here.
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commerce. Although the trial court’s order purports to regulate activities within the state
of Kentucky, by seizing domain names located in other jurisdictions such as India,
Germany, Canada, Australia, France, the United Kingdom and New Zealand -- i.e., where
the 141 domain name registrars and/or registries are located -- the Cabinet, through the
trial court, sought to close businesses that are lawful in the countries where they operate
simply because they could be accessed over the Internet, including in Kentucky. The
lawlessness of this order under international law has been recognized in a parallel action
brought in the U.K. against the State of Kentucky by the registrant of one of the affected
domain names, Pocket Kings Ltd. v. SafeNames Ltd. & Anor., [2008] EWHC 3076 (Ch.).
In that case the High Court, in granting an application to effectuate service on the
Commonwealth, stated that it is “clearly strongly arguable that this court should not
recognize the seizure order” because “[i]t would amount to the enforcement of a foreign
penal provision . . . [and] was made in proceedings [in] which the claimant [here] was not
a party.” See id. (Judgment dated December 3, 2008).

While the Cabinet perhaps could have lawfully sought to assert in rem jurisdiction
in those venues where it was proper or by serving the domain name owners and
proceeding in personam, it did not do so. By validating jurisdiction without due process,
thq trial court invites international retaliation against lawful U.S. businesses that operate

over the Internet.

ARGUMENT

A. Kentucky Is Not The Proper Forum To Assert In Rem Jurisdiction Where
All 141 Domain Names Are Registered In Other States Or Countries

The trial court lacked jurisdiction to issue its seizure order where neither the

registrars nor any other authority that registered the 141 domain names are located in




Kentucky. Where an action proceeds in rem, due process is not satisfied simply because
the domain name appears on a website accessible through the Internet.’

1. Shaffer v. Heitner does not substitute “minimum contacts” for the requirement
that property be located within the state to assert in rem jurisdiction

The trial court’s order does not comply with Shaffer because it allowed the
appellant to proceed against the domain names in a forum where none of the registrars or
registries are located. The trial court misread Shaffer by merging the in rem and in
personam standards for jurisdiction under the same “minimum contacts™ test expounded
by International Shoe. See Opinion and Order by the Franklin Circuit Court (“Order™),
entered on October 16, 2008, at 18 (“Thus, as the law stands on state court jurisdiction,
the requirement of ‘presence’ is seen through the lens of ‘minimum contacts,’ for both in
rem and in personam actions.”).*

But Shaffer does not set forth a test to determine the location of tangible or
intangible property. Shaffer did not address whether the seized stock was located in
Delaware, as that was determined by statute. See id., 433 U.S. at 192 (“So far as the
record shows, none of the certificates representing the seized property was physically
present in Delaware. The stock was considered to be in Delaware, and so subject to
seizure, by virtue of Del. Code. Ann., Tit. 8, s 169 (1975), which makes Delaware the

situs of ownership of all stock in Delaware corporations.”). The issue, instead, was

3 Jurisdiction is also lacking because the appellant failed to give notice of any kind to the registrants, which
learned of the initial seizure order through media reports and not through any constitutionally mandated
means of providing notice. See Shaffer, 433 U.S. at 207 n.22 (“[W]e have held that property cannot be
subject to a court’s judgment unless reasonable and appropriate efforts have been made to give the property
owners actual notice of the action.”).

* The Order is attached as Exhibit 15 to the Writ Petition filed by Vicsbingo.com and the Interactive
Gaming Council.




whether the mere presence of property in the forum is sufficient by itself to support a
judgment in rem where the underlying action is unrelated to the property. See id. at 189
(“The controversy in this case concerns the constitutionality of a Delaware statute that
allows a court of that State to take jurisdiction of a lawsuit by sequestering any property
of the defendant that happens to be located in Delaware.”). The Supreme Court
concluded that it is not, adding on the additional requirement that there must be sufficient
contacts between the forum and the property owner. See id. at 208-09; see also id. at
213-17 (reversing judgment where “[t]he Delaware courts based their assertion of
jurisdiction in this case solely on the statutory presence of appellants’ property in
Delaware,” but there were insufficient ties between Delaware and the owners of the
stock). This is because “an adverse judgment in rem directly affects the property owner
by divesting him of his rights in the property before the court.” Id at 206. “Thus,
although the presence of the defendant’s property in a State might suggest the existence
of other ties among the defendant, the State, and the litigation, the presence of the
property alone would not support the State’s jurisdiction.” Id. at 209 (emphasis added);
see also, e.g., Citizens Bank & Trust Co. of Paducah v. Collins, 762 S.W.2d 411, 413
(Ky. 1988) (concluding that the presence of real property in Kentucky was insufficient to
support a quasi in rem action where there were no forum contacts with the property
owner).

The trial court took the Shaffer opinion and turned it on its head by purporting to
apply the “minimum contacts” (in personam) test to determine whether the domain

names - not the owners, or registrants, who admittedly were never served - were present

in Kentucky. See Order at 18, 21-22 (“[T]he Court finds that the Commonwealth has



established a prima facie case that the presence of the operators of the casino websites
and the Internet domain names which identify these gambling operators with [sic] is
continuous and systematic . . . . Accordingly . . . the Court finds reasonable bases to
conclude that the Internet gambling operators and their property, the Internet domain
names, are present in Kentucky.” (emphasis added)). What Shaffer held was the opposite
-- that “the presence of property in a State may bear on the existence of jurisdiction.” Id.,
433 U.S. at 207 (“For example, when claims to the property itself are the source of the
underlying controversy . . . it would be unusual for the State where the property is located
not to have jurisdiction.”). Shaffer did not, as the trial court misinterpreted, substitute
“minimum contacts,” a test applied to assert jurisdiction over nonresidents, with the
requirement that the property be present within the forum in the first place.’

2. In rem jurisdiction over a domain name exists only in the judicial district of
the registrar

Both the appellant and the trial court ignore precedent under Shaffer and the Due
Process Clause holding that the judicial district within which the registrar or other
domain-name authority is located is the proper forum to bring an in rem action against a
domain name. See, e.g., FleetBoston, 138 F. Supp. 2d at 134; Mattel, 310 F.3d at 302 (2d
Cir. 2002) (concluding that it was consistent with Shaffer to establish the location of the
registrar or other similar domain-name registration authority as the exclusive forum for in
rem jurisdiction over a domain name) (“[I]t is the presence of the domain name itself --

the ‘property [that] is the subject of the jurisdiction’ -- in the judicial district in which the

5 The Court’s confusion between in rem and in personam jurisdiction is evident in its statement that a long-
arm statute (authorizing personal jurisdiction) could be applied to determine the situs of property. See
Order at 18 (“On the legislative front, states and federal legislative bodies have enacted statutes, i.e., long-
arm ‘statutes, assigning a situs for purposes of determining presence.”). Kentucky’s long-arm statute is

inapplicable to in rem actions. See Ky. Rev. Stat. Ann. § 454.210 (2009).
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registry or registrar is located that anchors the in rem action and satisfies due process and
international comity.”); and Harrods Ltd. v. Sixty Internet Domain Names, 302 F.3d 214,
224-25 (4th Cir. 2002) (citing Shaffer and concluding that the Virginia district court’s in
rem jurisdiction was supported by, among other things, registration of the domain names
with a registrar in Virginia). Due process is met because a domain name registrant is
“expected to benefit from the State’s protection of his interest” and has voluntarily
submitted to the forum of the registrar by the act of registration. See Shaffer, 433 U.S. at
208.

More importantly, these cases hold that due process prohibits imposing
nationwide in rem jurisdiction over domain names. See FleetBoston, 138 F. Supp. 2d at
134 (D. Mass. 2001) (dismissing plaintiff’s complaint for lack of in rem jurisdiction
where neither the registry nor registrar was located in Massachusetts and there was no
evidence that registrant had any contacts with the state); Mattel, 310 F.3d at 300-02 (also
concluding that a plaintiff cannot obtain in rem jurisdiction simply by depositing the
registration certificates with the district court because the requisite nexus could not be
“supplied by domain-name documentation alone™).

What the appellant and the trial court propose here would render virtually all
domain names (and especially those used in e-commerce) subject to nationwide - and,
indeed, worldwide - in rem jurisdiction anywhere that a potential plaintiff could access
the Internet (i.e., everywhere). Yet this type of broad jurisdictional scheme with no
territorial limitation plainly exceeds the constitutional limits of due process and has been

soundly rejected by all appellate courts, including those within the Sixth Circuit. See

CompuServ, 89 F.3d at 1262 (concluding that jurisdiction does not exist by the mere fact
























