


STATEMENT CONCERNING ORAL ARGUMENT

The Respondent does not believe that oral arguments are necessary and all issues

can be addressed in briefs.
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COUNTERSTATEMENT OF THE CASE

Barry Keith Coffey was indicted by a grand jury in the Barren Circuit Court for two
(2) counts of trafficking in a controlled substance (methamphetamine) in the 1* Degree,
alleged to have occurred on December 28 and 29, 2002.

Coffey entered a guilty plea on October 18, 2003, to the amended charges of
possession of a controlled substance for his charge stemming from the December 28, 2002,
charge. He also pled guilty to the amended charge of trafficking in a simulated controlled
substance for his December 29 charge.

After entry of the Defendant’s guilty plea, the Commonwealth filed a motion for
forfeiture of the vehicle that was involved in the December 28 crime. At the hearing of this
motion, the Commonwealth called Detective Hugh England of the Glasgow Police
Department to testify.

As Detective England began his testimony regarding the trafficking charge from
December 28, counsel for Defendant Coffey objected, noting that the Defendant had not
pled guilty to trafficking, but rather pled guilty to possession of a controlled substance.
The Commonwealth (Hearing tape, 1-21-05, 9:07) noted that the Commonwealth was not
attempting to convict the Defendant of trafficking, but rather to establish that illegal drug
activity occurred in the vehicle that the Commonwealth was attempting to forfeit.

Detective England then continued his testimony regarding the December 28
“transaction”, stating that Mr. Coffey was on a lunch break from his place of employment

at Houchens Supermarket when the confidential informant attempted to make a purchase

(Hearing tape, 1-21-05, 9:08).




Detective England was shown a photograph of the vehicle that the Commonwealth
was attempting to have forfeited, which England verified was the vehicle he had witnessed
Mr. Coffey occupying during the December 28 “transaction” (Hearing tape, 1-21-05, 9:09).
England further stated that he had taken the photograph that was entered as
Commonwealth’s Exhibit #1.

England then testified as to the owner of the vehicle as indicated by the Barren
County motor registration and his own department’s computers. Commonwealth’s Exhibit
#2 was entered (Hearing tape, 1-21-05, 9:13) and identified as a certified copy of the chain
of ownership test Detective England had acquired during his investigation from the Barren
County Clerk’s office regarding the 1971 Chevrolet Malibu that the Commonwealth was
attempting to have forfeited. Detective England read the chain of ownership into the
record, indicating that the vehicle’s owner at the time of Coffey’s arrest was Geralean
Anderson. England further testified that Anderson told him that she never drove the
vehicle and did not know why he had it titled in her name, but she guessed she understood
why after the arrest. (Hearing tape, 1-21-05, 9:16).

Rita Riherd, Attorney for Defendant Coffey, then cross examined England (Hearing
tape, 1-21-05, 9:18), and England again verified that the offense of December 28 was the
event that involved the vehicle in question. This was the date of the charge that resulted
in Defendant pleading guilty to possession of a controlled substance.

Ms. Riherd questioned England regarding the location of the vehicle that the
Commonwealth was attempting to have forfeited, and the Commonwealth objected citing

the question as irrelevant. The Court instructed England to answer the question, and



England informed the Court that he felt that answering the question would endanger other
vehicles at this “secure location.”

Attorney for Geralean Anderson, Scott Basil, attempted to explain to the Court Ms.
Riherd’s and his reason for wanting to know where the vehicle had been stored by
addressing the issues of motivation for this particular forfeiture and unequal enforcement
of the law (Hearing tape, 1-21-05, 9:25). Judge Patton did not allow these questions to be
answered and upheld the Commonwealth’s objections unless counsel for Defendant or the
owner could cite a specific instance of misuse of the vehicle. He then proceeded to
commend the police for finding a place to store vehicles that would not charge an impound
fee.

Ms. Riherd then asked England how many other vehicles are stored in the police’s
“secure location”, to which England answered “approximately five or six” (Hearing tape,
1-21-05, 9:30). Ms. Riherd followed this question by asking how many of those vehicles
belong to Defendants who have been convicted only of possession of a controlled
substance and England stated he did not know (Hearing tape, 1-21-05, 9:31).

Ms. Riherd continued this line of questions by asking England if in the last two
years he had forfeited vehicles in cases involving only possession of a controlled substance,
and he answered, “Not by myself. No.” (Hearing tape, 1-21-05, 9:32). At this point,
Riherd concluded her cross examination of England, and Attorney Basil began his cross
examination.

Basil asked England if his testimony was that a single incident was the only drug

activity involving the vehicle, to which England responded yes. Basil further clarified by



asking England if he could identify any drug connection to this vehicle other than the
charge that Coffey pled guilty to for possession of a controlled substance and England
stated “No.” (Hearing tape, 1-21-05, 9:36).

Commonwealth’s Attorney Karen Timmel called her next witness, Officer Jason
Morgan, of the Glasgow Police Department (Hearing tape, 1-21-05, 9:37). Morgan
testified that he was Coffey’s arresting officer, and that the arrest occurred at Hiseville
Elementary School in Barren County. Morgan testified that Coffey was arrested based on
an indictment warrant for trafficking in a controlled substance, and was further charged
with possession of a controlled substance and possession of paraphernalia, charges that
arose from the search incident to arrest (Hearing tape, 1-21-05, 9:38). Morgan then was
asked by the Commonwealth if Coffey was driving the vehicle that the Commonwealth
was attempting to forfeit, and he stated, “No Ma’m” (Hearing tape, 1-21-05, 9:38). He
later testified that Coffey told him the vehicle they intended to seize was at home, and that
on the date of this arrest Coffey was driving a van (Hearing tape, 1-21-05, 9:39) that was
not seized. Morgan was shortly thereafter dismissed as a witness.

Following was a discussion of a stipulation by Mr. Coffey and Ms. Anderson, and
it was stipulated that Mr. Coffey drove the vehicle back and forth to work every day.

Before closing arguments were made, Judge Patton asked counsel for all parties to
argue whether or not he (Judge Patton) could consider statements made in open court, on
the record, by Defendant, specifically he was referring to an incident in which Coffey had
stated that he wanted this forfeiture matter resolved so he would know whether or not to

pay the taxes on the vehicle, because in Patton’s mind, this indicated ownership by Coffey



(Hearing tape, 1-21-05, 9:43).

Closing arguments were begun by Riherd (Hearing tape, 1-21-05, 9:45). Riherd
noted that the Sixth Circuit had ruled that the property must be sufficiently tainted by the
criminal act, but that the Court must also determine if the forfeiture is grossly
disproportionate to the offense, with factors to be considered including gravity of the
offense, potential sentence for the offense, the actual sentence for the offense, and the
effect of the forfeiture on innocent parties (Hearing tape, 1-21-05, 9:45), citing Harbin v

Commonwealth, Ky., 121, S.W.3d 1991 (2003).

Riherd finished her closing argument by noting that in the jurisdiction in which this
case occurred, there had not been any attempted forfeiture of such a valuable asset for such
a minor (Possession of a Controlled Substance, Class D Felony) crime. She argued that
forfeiture would be grossly disproportionate to the crime of which Coffey was convicted
(Hearing tape, 1-21-05, 9:48).

Attorney Basil began his closing argument (Hearing tape, 1-21-05, 9:49) by citing

Commonwealth v Shirley, Ky. App., 140 S.W.3d 593 (2004). Basil argued that, since the

December 28 crime was the one that had involved this vehicle, it was subject to forfeiture
under KRS 218A.410(h). Basil noted that had this forfeiture been under KRS
218A.410(d), the language would be “shall be seized and forfeited to the state”. Basil then

referenced Osbourne v Commonwealth, Ky., 839 S.W.2d 281 (1992) regarding owner

knowledge or consent (Hearing tape, 1-21-05, 9:50). Judge Patton indicates that he feels
the owner must establish lack of knowledge instead of the Commonwealth being required

to establish knowledge. Basil last cited Hinkle v Commonwealth, Ky. App., 104 S.W.3d




778 (2003) regarding excessive fines (Hearing tape, 1-21-05, 9:54), concluding that the
hearing being conducted was not only punitive in regards to Coffey, but also to Anderson.
The Court in that case had determined only that the vehicle was tainted by the crime, but
did not consider any other factors, and the forfeiture was reversed. Basil argues that if a
proportionality test is conducted on this case, there is a single incidence of drugs having
contact with this vehicle, which resulted in a conviction for possession of a controlled
substance, and that this is a disproportionate taking (Hearing tape, 1-21-05, 9:55).
Commonwealth Attorney Karen Timmel began her closing argument (Hearing tape,
1-21-05, 9:56) by arguing that the plea negotiations should not affect the Court’s
determination of whether or not a forfeiture should take place, because the original charge
was for a drug transaction. She continues this by arguing that this was a drug trafficking
case regardless of what the final conviction was for. The Commonwealth further argues
that the burden is upon an innocent owner to show that illegal activity occurred without the
owner’s knowledge, which was not done here because the innocent owner did not testify
and no evidence was put on by the innocent owner that she was without knowledge
(Hearing tape, 1-21-03, 9:58). The Commonwealth points out that the Defendant has
claimed that the vehicle is not valuable in past interviews, but that he is now claiming that
it is and the Court will have to determine its value in order to determine if the taking is
grossly disproportionate. She argues that it is not disproportionate to forfeit vehicles that
are tainted by drug trafficking, and that de facto ownership by Coffey has been established
(Hearing tape, 1-21-05, 9:59). The Commonwealth then argues that when considering the

effect on an innocent owner, it should be noted that Ms. Anderson had admitted to police



that she never had the vehicle, never drove it, and therefore it would not have a serious
effect on her.

Attorney Basil was allowed a moment to rebut the Commonwealth Attorney’s
closing (Hearing tape, 1-21-05, 10:01). Basil pointed out that the Commonwealth
Attorney’s argument that Ms. Anderson had never driven or used the vehicle used
information that was outside of the evidence presented at the hearing and should not be
considered. He then asked the Court to consider that if something happened, such as an
accident involving this vehicle, wouldn’t Ms. Anderson be held liable by the Court for
damages since 1) she is the registered owner, and 2) insurance is in her name? As such,
isn’t her ownership interest more than just on paper?

The Court of Appeals agreed with Respondents, citing KRS 186.010(7) (a), which
defines “owner” of a vehicle. The Court determined to narrow their inquiry to this issue.
They further determined that “owner of the vehicle” has acquired a specific technical legal

meaning, as described in City of Worthington Hills v Worthington Fire Protection District

(591) 140 S. W. 3d 584. The Court cites KRS 186.010 (7) (a):
“Owner” means a person who holds the legal title of a
vehicle or a person who pursuant to a bona fide sale has
received physical possession of the vehicle subject to any
applicable security interest.
As Ms. Anderson is the record owner of the vehicle, and holds legal title, the Court
of Appeals ruled that she is entitled to use the “innocent owner” defense under KRS

218A.410 (1)(h)(2), and remanded the case for reconsideration based on that ruling. The

Supreme Court granted a motion for discretionary review made by the Commonwealth.



ARGUMENT

A. THE COURT OF APPEALS RULED ACCORDING TO KENTUCKY LAW
AND PRECEDENCE IN THIS CASE.

Respondent asserts that the Court of Appeals made the appropriate ruling and
respectfully asks that this Court affirm that ruling. The Commonwealth’s own witness’
testimony indicated that Ms. Anderson was the record owner of the vehicle and had been
in excess of one year, and that she claimed not to know about the drug activities involving
said vehicle. These are some of the factors that must be considered in light of KRS
218A.410 (1)(h)(2), when the owner of the vehicle is not the one who is guilty of the drug-
related criminal activity. KRS 218A.410 (1)(h)(2) states that, “No conveyance is subject to
forfeiture under this section by reason of any act or omission established by the owner
thereof to have been committed or omitted without his knowledge or consent;” however,
no definition for “owner” is provided in KRS 218A.410, nor is one provided under any
other KRS section regarding forfeiture. Established rules of statutory procedure, as set out

in Lewis v. Jackson Energy Co-op. Corp.. 189 S.W. 3d 87 (Ky., 2005) tell us that if the

legislature had wished to change the definition of “owner” of a vehicle specifically for the
purpose of the forfeiture statute, they have that power. On Page 94 of that opinion, the
Kentucky Supreme Court states, “Where two statutes concern same or similar subject
matter, specific statutes always prevail over general statutes.” The Kentucky legislature did

not do this, so the Court of Appeals determined that it was bound by the general definition

of owner as set out in KRS 186.010 (7)(a);




“Owner means a person who holds the legal title of a vehicle
or a person who pursuant to a bona fide sale has received
physical possession of the vehicle subject to any applicable
security interest”.
If the legislature wishes to change this definition of owner for purposes of forfeiture,
they certainly have the power to do so. The Court should not take on legislative duties and

write or re-write laws, as it is frequently pointed out by the Court that this is not their job

and that it violates principles of separation of powers. As explained in Commonwealth v

Shirley, Ky. App., 140 S.W. 3d 593, “We may not add or subtract words to a statute but
must interpret it as written.”

Despite the Commonwealth’s repeated cries that “the sky is falling”, there is actually
no need for panic and indeed, no need for change in this law. Although the cases of

Commonwealth v Flint, Ky., 940 S.W. 2d 896 (1997) and Hinkle v Commonwealth, Ky.

App., 104 S.W. 3d 778 (2002) were mentioned in the Commonwealth’s briefs as justifying
forfeiture in general, no mention was made as to the constitutional safeguards and balancing
tests regarding forfeitures that are contained in those cases. These cases, and others, have
repeatedly overturned forfeitures where the trial Court fails to address such factors as the
gravity of the offense, the potential penalties, the actual sentence, sentences imposed for
similar crimes, and the effect of the forfeitures on innocent parties. Even though counsel
provided these cases to the Court during the January 21 hearing, none of these factors are
addressed in the trial court’s opinion. When these cases are considered alongside the Court

of Appeals’ ruling it becomes clear that indeed we are safe and criminals will not be able

to hide assets in plain sight with impunity. If those tests are applied, truly innocent owners




that are injured by forfeiture will be protected, straw owners and non-innocent owners will
still be subject to loss of their property, and we will not, in fact, be run over by the “modern
criminal” engaged in controlled substance activity.

The Commonwealth argues that no evidence was placed before the trial court
regarding forfeitures and sentences for drug crimes in Barren Circuit Court; however, when
Detective Hugh England was asked if he had asked for forfeiture of a vehicle in Barren
County when the underlying offense was possession of a controlled substance, he replied,
“Not by myself. No.” He also testified that he had no knowledge of any forfeiture
proceedings based on a single conviction for possession of a controlled substance. Detective
England has been the lead detective in drug cases in Barren County for many years; if he has
not attempted this type of forfeiture for possession of a controlled substance, it is unlikely
that any others have. He would certainly have knowledge of such forfeitures if they had

occurred.

[

THE BARREN CIRCUIT COURT USED DELAWARE CASE LAW
RATHER THAN FOLLOWING KENTUCKY CASE LAW IN ORDERING
THIS FORFEITURE.

The Commonwealth, in asking for review, claims that the Court of Appeals did not
give adequate deference to the findings of the trial court. However, the Court of Appeals
found that the decision of the trial court was not based on the law of Kentucky; therefore,
the trial court’s findings were flawed. The Commonwealth goes on to argue that the Court

of Appeals, “failed to recognize and acknowledge the purpose and intent of the forfeiture

statute in confiscating properties used in the furtherance of illegal drug transactions.” In
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fact, the Court of Appeals narrowed its inquiry to determining what the definition of “owner
of the vehicle” is under Kentucky law, as applied to KRS 218A.410. They gave the trial
court guidance based on Kentucky law; the trial court had used Delaware case law,
interpreting a different statute as guidance. The Court of Appeals vacated the trial court’s
order and remanded the case to the trial court “with direction to reconsider its order in light
of this opinion.”

KRS 218A.410 (h)(2) specifically provides for “innocent owners”. Further, the

Supreme Court of Kentucky in Commonwealth v Flint, Ky., 904 S.W. 2d 896 (1997), and

the Court of Appeals in Hinkle v Commonwealth, Ky. App., 104 S.W. 3d 778 (2002), have

refined and guided court consideration of the factors to consider when an innocent owner
is involved. These cases, and others, have repeatedly overturned forfeitures where the Court
fails to address such factors as the gravity of the offense, the potential penalties, the actual
sentence, sentences imposed for similar crimes, and the effect of the forfeitures on innocent
parties. The trial court in this case did not address any of these factors, instead applying

Delaware law (In the matter of one 1985 Mercedes Benz automobile, 644 A. 2d 423 Del.

1992) to a Kentucky case to create a legal fiction (de facto or strawman owner), then basing
its ruling on this legal fiction. This is what the Court of Appeals ruled on, and why they
vacated and remanded the order of the trial court.

Had the Court of Appeals preferred, they could have vacated the trial court’s order

for failing to follow Flint and Hinkle, as those cases were provided to the court during the

forfeiture hearing and the court failed to consider the factors in those cases when deciding

this case. Neither the case names, nor the balancing tests provided for in those cases, were
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