























vehicle had been used to conduct illegal drug trafficking activity in the parking lot of

Houchen’s grocery store. The motion also indicated that the title holder on the vehicle —

Ms. Geralean Anderson — had indicated to the police that she never drove the vehicle and

that the appellant always drove the vehicle (TR, 128 — 129).

A hearing was held on January 21, 2005, concerning the issue of

forfeiture. In pertinent part, the following information was given to the court to indicate

the appellant’s connection to the vehicle and to justify its forfeiture:

Officer Hugh England indicated that the December 28, 2002 transaction
took place in the appellant’s Chevy Malibu (Tape 11, 1/21/05, 09:08:50);

Appellant’s name appeared in the chain of title to the vehicle, but reflected
a transfer to Geralean Walden (now Anderson) and Gladys Coffee on or
about December 7, 1999 (Id. 09:14:05);

Geralean Walden Anderson is appellant Coffey’s sister and was named,
notified, and represented at the forfeiture hearing (Id. 09:15:40);

On October 10, 2003, Detective England spoke with Geralean Anderson
who stated that she did not know why the car was in her name, that the
appellant always used it, and that she denied any responsibility for items
found in the car (Id. 09:16:40);

The vehicle had been the site of one drug transaction (Id. 09:36:00);

Officer Jason Morgan had seen the appellant operate this vehicle in the
past, and, although he was not driving the Malibu when he was arrested
when Officer Morgan asked appellant where was his car, the appellant
responded “at my house”, referring to the Malibu in his garage (Id.
09:38:10; 09:38:40);

At the hearing, the judge was informed of a stipulation between the parties
that the appellant drove the Malibu all the time to and from work (Id.
09:40:40), a fact that was supported by numerous statements given by the
appellant’s co-workers found in the court record (TR 93 — 97);

The trial judge recalled from a pretrial hearing that the appellant had




wished he knew what was going to become of the vehicle in question
because he needed to know whether to pay taxes on it (Id. 09:42:30).

In addition to this information provided at the hearing, information was contained in the
record from a statement of Captain James Duff that the appellant had advised him on the
way to jail that the vehicle in question was his but he had it in his sister’s name and
insurance also; that Captain Duff had seen appellant driving the car to his work at
Houchen’s Southgate several times; and that the appellant wanted to know if the car was
in his sister’s name could the police take it (TR 99). Similarly, Officer Jason Morgan
provided a statement that he had seen the appellant driving the vehicle in question on
several occasions and that he had driven it to work; and that he had heard appellant state
that his car was at home in the garage, which was the ultimate location of the Malibu
(TR, 100).

Based on the information before the court, a findings of fact and
conclusions of law was entered by the Barren Circuit Court on January 26, 2005 (TR
134). The court framed the question in terms of whether merely holding re;:ord titleto a
motor vehicle was sufficient indicia of ownership for that person to use the “innocent
owner” defense under KRS 218A.410 (h) (2) as an affirmative defense to forfeiture, when
the vehicle is used by another in violation of the controlled substances act. The court
reviewed a highly similar case from the courts of Delaware interpreting a highly similar
statute under highly similar circumstances, citing the holding that it is necessary for an

innocent owner to demonstrate an ownership interest in the item with the attendant

characteristics of dominion and control. The court also noted that appearance can be




deceiving, especially in the world of drug trafficking, with respect to ownership of an

item. The court concluded by finding:

In the case at bar, the evidence suggests that [appellant]
Barry Coffey did the same thing as Andrew Smith [the
defendant in the Delaware case] and placed title to the
vehicle in his sister’s name solely to avoid forfeiture. His
sister, Geralean Anderson, told Detective Hugh England
with the Glasgow Police Department that she did not know
the reason he put title in her name since he was the one who
drove the car all the time. Mr. Coffey drove the car to
work, paid taxes and insurance on it, and conducted his
illegal trafficking out of the vehicle. Ms. Anderson failed
to demonstrate any indicia of ownership other than bare
record title that would allow her to use the “innocent”
owner defense under KRS 218A.410 (h) (2) to avoid
forfeiture. This Court finds that Barry Coffey is the true
owner of the (sic) 1969 Chevrolet Chovelle, and his sister
was only a “strawman” set up to avoid forfeiture. (TR 137).

The Delaware case referenced by the Barren Circuit Court — In the Matter of One 1985

Mercedes Benz Automobile, 644 A.2d 423 (Del. 1992) — will be discussed in further
detail below (Appendix p. 12 — 24).

In an opinion rendered February 10, 2006, the Court of Appeals held that
the decision of the Barren Circuit Court should be vacated and remanded with directions.
The Court of Appeals held that, under the language of the applicable statute, the “owner”
of the vehicle means only the title holder or record owner, and not the individual who
exercises dominion and control over the vehicle. Claiming that the issue was a matter of
first impression, the Court of Appeals believed it necessary to decide the proper definition

of the term “owner’”’ of vehicle as found in KRS 218A.410 (h) (2). The Court then

referred to KRS 186.101 (7) (a) for the definition of “owner” as set out in the motor




vehicle statute section. The Court then concluded that “owner” means either the
individual who holds legal title to the vehicle or the individual who has physical
possession of the vehicle under a bona fide sale. On March 1, 2006, the Commonwealth
of Kentucky filed a motion for discretionary review, setting out the following as a
question of law presented:

Whether the concept of “owner” under the direct forfeiture

statutes includes both a record or title owner and an

individual who exercises the control and dominion, paid

taxes and insurance upon, and conducted illegal trafficking

from a particular vehicle.
This Court entered an order granting discretionary review on August 17, 2006.

Any additional facts may be mentioned in the argument section below, as

necessary.

ARGUMENT

L

THE COURT OF APPEALS ERRED IN DEFINING

VEHICLE OWNERSHIP TO NARROWLY; THE

SEIZED AUTOMOBILE WAS PROPERLY

FORFEITED.

Counsel for movant/appellee Commonwealth of Kentucky respectfully
states that the Court of Appeals erred in not giving proper deference to the decision of the
trial court and erred in its interpretation of the ownership requirements related to asset

forfeiture in controlled substance cases. The trial court made a reasonable decision based

upon the information presented to it concerning the actions of appellant Coffey in placing

the title of the 1971 Chevrolet Malibu in his sister’s name in order to avoid or hinder its




forfeiture for his involvement in illegal drug activity. It should be remembered that
neither appellant Coffey not Geralean Anderson tendered any evidence during the hearing
concerning Ms. Anderson’s status, the value of the vehicle, or information concerning
dispositions of other similar cases. Thus, movant/appellee states that the appellant failed
to meet his burden of proof during the Barren Circuit Court hearing, that the trial court’s
forfeiture order was entered properly, and that the decision of the Court of Appeals needs
to be reversed.

A. Status of law concerning asset forfeiture.

The concept of asset forfeiture in connection with controlled substance
violations has long been acknowledged and recognized in Kentucky as a further deterrent
to this illegal activity. Forfeiture has been recognized by statute since 1984, and the
current section of the controlled substance statute referring to forfeited property is located

at KRS 218A.405-218A.460. The forfeiture procedures have been recognized as

constitutional by the case of Osborne v. Commonwealth, 839 S.W.2d 281 (Ky. 1992).
Forfeitures have been recognized as appropriate punishment so long as it is not
excessively disproportionate to the offense in question. See Commonwealth v. Fint, 940
S.W.2d 896 (Ky. 1997).

According to the case of Hinkle v. Commonwealth, 104 S.W.3d 778 (Ky.

App. 2003), the Commonwealth, as the proponent of a given forfeiture, has the initial

burden of proving the forfeiture’s propriety by a preponderance of the evidence. Hinkle,

104 S.W.3d at 781. Further, the fact of a defendant’s guilty plea can be used to justify the

forfeiture. (I1d.)




A number of different factors have been recognized by the Courts in
determining the propriety of asset forfeiture. In particular, there should be a showing of a

connection between the property in question and drug activity. United States v. Premises

known as 526 Liscum Drive, 866 F.2d 213 (6" Cir. 1989). In the case at bar, there was
unrefuted testimony that the December 28, 2002 drug transaction actually occurred inside
the appellant’s vehicle, the 1971 Chevy Malibu sought to be forfeited. Thus,
movant/appellee would state that a clear connection between the item and the illegal
activity has been established.

Further, since forfeitures generally cause financial punishment to the
defendant in the nature of a fine, the Excessive Fines Clauses of the Eighth Amendment
and Section 17 of the Kentucky Constitution are called into question. Forfeitures that are

by their nature punitive implicate the excessive fines clauses, Austin v. United States, 509

U.S. 602, 113 S.Ct. 2801, 125 L.Ed.2d 488 (1993); Commonwealth v. Fint, supra. Some

factors to be considered under the “grossly disportionate” analysis include the gravity of
the offense, the potential penalties, the actual sentence, the sentence imposed for similar

crimes, and the effect of the forfeiture on innocent parties, Harbin v. Commonwealth, 121

S.W.3d 191 (Ky. 2003) citing United States v. Real Property known and numbered as 415
East Mitchell Avenue, Cincinnati, Ohio, 149 F.3d. 472 (6™ Cir. 1998). See also, United
States v. Bajakajian, 524 U.S. 321, 118 S.Ct. 2028, 141 L.Ed. 2d 314 (1998).

Counsel for movant/appellee states that, in light of the overwhelming and

unrefuted evidence of the appellant’s connection to the Malibu, and the application of the

applicable statutory and case law, that the appellant has failed to show that the trial court




abused its discretion in ordering the forfeiture of the vehicle.

Concerning the “grossly disproportionate’ argument raised by the
appellant, it should be noted that no evidence was tendered by the appellant as to the
value of the vehicle in question.! As originally charged, appellant was facing two class C
felonies, carrying a potential penalty of twenty years in prison and a ten thousand dollar
fine. No weight should be given to the appellant’s arguments that the forfeiture is unfair
in light of the fact that he only pled to a possession charge rather than a trafficking
charge, since that was the result of plea negotiation. The appellant actually received a
sentence of four year incarceration, plus fines and restitution, plus the forfeiture. No
evidence was placed before the trial court by the appellant concerning sentences imposed
for similar crimes in the Barren Circuit Court or in other local jurisdictions. Lastly, as
mentioned above, Geralean Anderson did not show any impact that the forfeiture would
cause upon her as an “innocent party”, since she disavowed any knowledge or contact
with the vehicle.

The trial court had sufficient information before it to reach its conclusion
granting forfeiture, and there has been no showing by the appellant that the forfeiture in

this instance was grossly disproportionate.” No evidence was tendered by the appellant to

! Movant/appellee is addressing all the grounds for relief raised by appellant at the trial
court level, even though the decision of the Court of Appeals states that Court “view([s]
any remaining arguments to be without merit or moot” (Slip Opinion p. 6, Appendix p. 1
— 6), to give this Court the total picture of the arguments raised below and to further
indicate that the decision of the trial court should be affirmed.

2 For example see United States v. 415 East Mitchell Avenue, supra (forfeiture of house
valued at $220,000 in connection with $20,000 worth of drug contraband not held

excessive); and United States v. Real property known and numbered as 429 South Main
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show the value or condition of the Malibu, and in light of the potential penalties involved
in these two transactions, there has been no showing that the penalty occasioned by
forfeiture was grossly disproportionate in this instance, Fint, supra.

Although the appellant raised a claim of unequal enforcement of law, no
case law or reference to the record concerning this issue has been made. No evidence
was placed before the trial court concerning disposition of other trafficking and
possession of controlled substances cases in Barren County or any surrounding counties
to support or justify a claim of unequal enforcement of the law against this particular
appellant. No clear reference is made by appellant as to how this argument was preserved
for further review by proper objection at the trial court level, so that appellee states that
there is nothing truly for this Court to review on this issue. No proof plus no supporting
law plus no indication of preservation should equal no relief. Therefore, appellant is
entitled to no relief on this argument, and the Court of Appeals has committed significant
error in reversing the decision of the trial court.

Counsel for movant/appellee also contends that the Court of Appeals
misapplied the definition of “owner” found in the General Motor Vehicle License statute,
KRS 186.010 (7) (a). Chapter 186 is concerned with the overall requirements of auto
licensure, driver’s licensing, and regulating commercial vehicles. This legislation serves

an entirely different function than does KRS 281A.045 —~ 460, which looks more to the

Street, 52 F.3d. 1416 (6™ Cir. 1995) (forfeiture of house valued at $83,700 not excessive
in connection with two marijuana sales totaling $75.00 in street value on two consecutive

days); see also Medlock v. One 1985 Jeep Cherokee, 322 S.C. 127,470 S.E.2d 373
(1996).
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interest in the property and its use in controlled substance activity. The forfeiture statute
recognizes that property held in a fiduciary capacity may be subject to forfeiture under
KRS 218A.045 (1) (c). The intent behind KRS 218A.0410 (1) (h) (2), moreover, is to
protect a truly “innocent” owner from pecuniary loss from the unknown acts of the
defendant. In the case at bar, Geralean Anderson had stated that she had no connection to
the car, so she would not be subjected to loss in the event of its forfeiture. In actuality, if
the forfeiture is set aside, she may experience a windfall — the possession of a vehicle for
which she never paid or maintained. This could not be the intended outcome under the
forfeiture statute.

Unless the decision of the Barren Circuit Court is reinstated and the
forfeiture allowed to proceed, the potentially dangerous practical effects of the opinion of
the Court of Appeals should be readily apparent. In particular, concerning any type of
vehicle or property to which record ownership is available, under the holding of the Court
of Appeals in this case, the drug trafficker would merely have to make sure that the car or
real estate (or any other titled property) is in the name of some third person, in order to
insulate the trafficker’s use of same from the potentially damaging effects of forfeiture.
Nominal ownership of vehicles used for drug transporting and real estate use for meth
operations or marijuana growing would become de rigeur for the modern criminal
engaged in controlled substance activity. This result is clearly outside the contemplation
of the forfeiture statute and places an overly-narrow reading upon same. Truly innocent
owners of real or personal property should be protected from the loss generated by

forfeiture proceedings, but that is the function of the forfeiture hearing. Each concerned
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party has an opportunity to present his claims before tﬂe trial court to establish whether
forfeiture should be appropriate. This process was followed in the case at bar, Geralean
Anderson disavowed any contact with the vehicle, and the Barren Circuit Court properly
ordered its forfeiture. Thus, the decision of the trial court should be affirmed.

B. The Barren Circuit Court order utilized proper analysis in entering
the order of forfeiture.

In its order entered January 26, 2005, the Barren Circuit Court set out the
applicable facts concerning the forfeiture issue, as generated at the January 19, 2005
hearing. The trial court included in its finding of facts that the Glasgow Police
Department observed appellant transacting his illegal drug trafficking business from this
particular vehicle; and that the appellant was the primary driver and person paying taxes
and insurance on the vehicle, even though he had previously transferred title of the
vehicle to his sister and his mother. (By the time of the hearing, only Geralean Anderson
(appellant’s sister) was involved, since the mother had deceased (Appendix p. 7)). The
Barren Circuit Court correctly identified the issue as being whether Geralean Anderson
was entitled to the “innocent owner” status and defense provided under KRS 218A.410
(h) (2).

Stating that the issue was one of first impression in Kentucky, the court

indicated that it had researched the issue and found the Delaware case of In the matter of

One 1985 Mercedes Benz Automobile, 644 A.2d 423 (Del. 1992) interpreting a Delaware
statute that was virtually identical to the Kentucky statute. After setting out the facts of

the Delaware case, which were highly similar to the facts in the case at bar, the Barren
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Circuit Court made the following comments:

The Delaware court found that in order for the claimant to
prove that she is the owner of the vehicle so she could
invoke the “innocent owner” defense, she “must
demonstrate an ownership interest in the res with the
attendant characteristics of dominion and control. Id. at
430. Certificate of title to a motor vehicle is generally

; . presumptive evidence of ownership; however, this
presumption is not conclusive.” Id. citing State v. One
1976 Buick Electra, Del.Super., 301 A.2d 297, 298 (1973).

The court concluded possession of title to the res may be
insufficient to establish ownership. Id. at 430. It stated:

The rationale for the rule that bare legal title
may be insufficient is that appearances may
be deceptive, especially in the world of drug
trafficking. As recognized in One 1982
Porsche 928, 732 F.Supp. at 451, people
involved in illegal activities, being aware of
forfeiture statutes, often attempt to disguise
their interests in property by not placing title
in their own names. As a result, the
question of “ownership” is a factual
determination that looks beyond the formal
title to determine whether the record owner
is the “actual” owner or merely a
“strawman” set up to avoid forfeiture. Id. at
431.

The Delaware court found that title to the vehicle and the
motor vehicle registration card in the name of Theresa
Smith was insufficient evidence of her ownership. Id. at
431. Most of the evidence presented to the court showed
that her brother, Anthony Smith, had dominion and control
over the vehicle, as demonstrated by the fact that he drove
it most of the time, attended to its maintenance, and the fact
that Theresa Smith could not recall certain characteristics of
the automobile, like whether the vehicle was a two door or
a four door. Id. at 432. (Appendix p. 9 —10). The
Delaware court went on to conclude that the claimant
(Theresa Smith) had not cleared her burden of showing by
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