


STATEMENT CONCERNING ORAL ARGUMENT

Appellee has no objection to oral argument should this Court decide that it

would be beneficial.
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- COUNTERSTATEMENT OF THE CASE

MAY IT PLEASE THE COURT:

This appeal concerns the constitutionality of KRS 218A.202(6), which prohibits
the Cabinet for Health and Family Services (“Cabinet”) from disclosing Kentucky All-
Schedule Prescription Electronic Reporting data — commonly known as “KASPER” data
— in civil actions where the disclosure is sought for the purpose of discovery. While the
prohibition against disclosure in civil actions is absolute, the statute contains numerous
exceptions that allow other state and private entities to obtain KASPER data upon
satisfying certain criteria, including law enforcement personnel, state-operated Medicaid
programs, grand juries, private practitioners and pharmacists, the Kentucky Board of
Medical Licensure, the Kentucky Board of Nursing, and the Kentucky Department of
Medicaid Services. KRS 218A.202(B6)(a)-(h). Additionally, the statute permits the
Department of Medicaid Services to search KASPER data to identify Medicaid recipients
whose usage of controlled substances may be appropriately managed by a single
outpatient pharmacy or primary care physician, and to introduce KASPER data as
evidence in administrative hearings held in accordance with KRS 13B. KRS
218A.202(7), (8)(c).

The action underlying this appeal is an ongoing Jefferson Circuit Court case
arising from an October 14, 2003 auto accident involving the Real Parties in Interest,
Plaintiff Matthew Baumler (“Baumler’) and Defendant Christopher Warner (“Warner”).
Baumler alleges that Warner was negligent in causing the accident, and seeks damages
for permanent bodily injury, future medical expenses, and pain and suffering. (ROA at
40). In the process of discovery Warner obtained records from several of Baumler's

medical providers. These records indicate that Baumler (1) routinely ran out of his pain

medication before his prescription was scheduled to be refilled, (2) claimed on at least



two occasions that his medication had been stolen, (3) was discharged from the care of
at least one physician for violating his pain management protocol, and (4) has a history
of cocaine use. (ROA at 40). These findings raise the issues of whether Baumler.
fabricated or exaggeréted his injuries in order to obtain drugs, and whether Baumler has
a predisposition to narcotic pain medications. Additionally, as explained to the Court of
Appeals at oral argument below, Baumler's medical and health insurance records
indicate that Baumler has been treated by a number of physicians in addition to those
disclosed in response to Warner’s interrogatories. This raises this issue of whether all of
Baumler's treating physicians have been correctly identified.

On October 25, 2007 Wamer filed a motion with the Trial Court to obtain a
KASPER report from the Cabinet documenting Baumler’'s prescription drug history.
Circuit Court Judge A. C. McKay Chauvin (“Chauvin”) granted the Motion on October
29, 2007 (Order, attached as App. 1). The Order expressly provided that any KASPER
records produced by the Cabinet “may‘be used by vcounsel for litigation or claims
evaluation purposes only and in connection with the trial of this matter and are not to be
disclosed to anyone who is not involved in this litigation.” (Order at 2).

On November 26, 2007 the Cabinet filed a motion to vacate the Order on the
ground that KRS 218A.202(6) prqhibits the disclosure of KASPER reports “in the context
of a civil action where the disclosure is sought either for the purpose of discovery or for
evidence.” (ROA at 41). Warner responded on December 10, 2007, arguing that
Section 6 of KRS 218A.202 violates the separation of powers provisions of the Kentucky
Constitution, which assign to the Supreme Court the power to prescribe the rules of
practice and procedure for the Court of Justice. (ROA at 41). On December 12, 2007
the Cabinet filed é Notice of Supplementation with the Trial Court, asking the Court to
take notice of two recent Court of Appeals decisions which granted writs of prohibition

preventing the enforcement of orders directing the production of KASPER reports on the



ground that such. production was prohibited by KRS 218A.202(6). (ROA at 41).
However, as noted by both Warner and the Court of Appeals in its opinion below, both of
these cases were decided prior to the 2007 revision of the statute which added the
language prohibiting disclosure of KASPER data for purposes of discovery or for
evidence in a civil trial, and therefore did not raise the constitutional issues involved in
this case. (ROA at 174, n.8)."

Judge Chauvin denied the Cabinet's Motion to Vacate on December 17, 2007,
holding that KRS 218.202(6) impermissibly infringed on the power of the judicial branch
to determine the scope of discovery in civil trials. (Order attached as App. 2). The
Cabinet then Petitioned the Court of Appeals for a Writ of Prohibition to prevent
enforcement of the Order on the ground that disclosure was prohibited by KRS
218A.202(6). (ROA at 6). Additionally, The Kentucky Attorney General intervened in
support of the Petition. The Attorney General argued that disclosure of KASPER data
was inappropriate in this case on the ground that KRS 218A.202 creates a privilege for
KASPER data, and that CR 26.02(1) expressly excludes privileged matter from the
scope of discovery. (RQA at 171). The Court of Appeals heard oral argument on May
21, 2008, and decided the case on June 13, 2008.

" The Court of Appeals denied the bulk of the Cabinet’s Petition, holding that KRS
218A.202(6) is in direct and irreconcilable conflict with the rules governing discovery in
civil trials, and that the statute unconstitutionally encroaches on the Judiciary's power to
supervise the scope of discovery in civil cases. (ROA at 178). The Court further held
that there is a clear distinction between “privilege” and “confidentiality,” and that KRS
218A.202 has the effect of making KASPER data confidential, not privileged. (ROA at

177-178).  Accordingly, discovery of Baumler's KASPER data was held appropriate

! Warner submitted affidavits to the Court of Appeals confirming that neither litigant raised the
separation of power argument in those actions.



under CR 26.02(1). However, the Court granted the Petition to the extent that it did not
order Baumler's KASPER data to be released directly to Warner’s attorneys. Rather, in
recognition that undue disclosure of KASPER data could undermine the usefulness of
the déta as an investigatory tool, the Court held that the party requesting disclosure must
first ﬁlake a showing of good cause, and that the KASPER data must then be produced
under seal for in camera review by the Trial Court to determine relevancy. (ROA at 179-
180). Additionally, the Court held that any release of KASPER documents to the parties
must be conditioned upon a confidentiality provision similar to that contained in the Trial
Court’s Order. (ROA at 180). This Appeal followed.

The Cabinet submitted its Brief on September 5, 2008. On September 22, 2008
the Office of the Attorney General submitted an Amicus Curiae Brief in support of the
Cabinet. While both Briefs argue for reversal of the Court of Appeals’ opinion below,
they do so on contradictory grounds. Accordingly, issues raised by these Briefs will be
treated in separate sections below.

ARGUMENT

Before considering arguments in support of the Appellee, it is important to note
what is not at issue in this Appeal. First, the interpretation of KRS 218A.202(6).is not at
issue. Like the Cabinet (Appellant’s Brief at 2-3), Warner understands KRS 218A.202(6)
to constitute an absolute prohibition on the release of KASPER data to parties in a civil
suit for the purposes of discovery or for evidence. Indeed, it is the very clarity of the
prohibition that grounds Warner’s argument in this Appeal: since the statute’s prohibition
on release of KASPER data for the purpose of civil discovery contains no exceptions, it
is impossible to read KRS 218A.202(6) as anything other than a direct legislative

encroachment on the ability of the judicial branch to determine what is properly

discoverable in a civil action.



Second, the relevance of KASPER data to this case is not at issue. . The
Supreme Court has defined the scope of civil discovery in CR 26.02(1) to include:

[Alny matter, not privileged, which is relevant to the subject matter

involved in the pending action, whether it relates to the claim or defense

of the party seeking discovery or to the claim or defense of any other

party, including the existence, description, nature, custody, condition and

location of any books, documents, or other tangible things and the identity

and location of persons having knowledge of any discoverable matter.

(emphasis added). Since KASPER déta is unquestionably related “to the subject matter”
of this case (the extent and éeverity of Baumler;s injuries following his auto accident;
whether Baumler has fully disclosed his medical history), and since KASPER data would
vunquestionably indicate the “identity and location” of Baumler’s treating physicians, the
KASPER data requested by Warner clearly passes the relevancy requirement of CR
26.02(1). Indeed, KASPER data is the only way Warner can discovery the identity of
physicians who treated Baumler but were paid in cash, and are therefore not be listed in
Baumler's health insurance records. Neither the Cabinet nor the Amicus Curiae make
any serious argument that, absent KRS 218A.202(6), KASPER data would not be
discoverable under the Civil Rules.

Hence, the sole issues for this Court are whether KRS 218A.202(6) violates
Kehtucky’s scheme of separation of powers and, if so, whether the Court should enforce
KRS 218A.202(6) on the basis of comity. Warner's position on these matters is
straightforward: KRS 218A.202(6), clearly encroaches on thé judiciary’s power to make
rules for the pracfice and procedure of the courts, and hence violates the separation of
power prO\)isions ‘of the Kentucky Constitution. Moreover, the statute should not be

enforced on the ground of comity since it is neither an appropriate substitute for a

current judicially mandated procedure, nor a reasonable limitation on the functioning of

the Courts.



L KRS 218A.202(6) Violates the Separation of Powers Provisions of the
Kentucky Constitution. ‘

A. The Kentucky Constitution Vests the Power to Prescribe Rules of
Practice and Procedure Exclusively in the Supreme Court.

A keyétone of the Kentucky Constitution is its express and unambiguous
commitment to the separation of powers. Section 27 of the Kentucky Constitution
provides that the powers of government shall be divided into “three distinct departments
.. . to wit: Those which are legislative, to one; those which are executive, to another; and
fhose which are judicial, to another.” Section 28 of the Constitution provides that no
department “shall exercise any power properly belonging to either of the others.” Hence,

Our present Constitution contains explicit provisions which, on one hand,

mandate separation among the three branches of government, and on

the other hand, specifically prohibit incursion of one branch of

government: into the powers and functions of the other. Thus, our

constitution has a double-barreled, positive-negative approach.
Legislative Research Commission v. Brown, 664 S.W.2d 907, 912 (Ky. 1984) (emphasis
added). Kentucky Courts have described the separation of powers as the “cardinal
principle of our republican form of government,” Bloemer v. Turner, 281 Ky. 832, 137
S.W.2d 387, 390 (1940), and among the most “emphatically cherished and guarded”
principles of our Constitution. Arnett v. Meredith, 275 Ky. 223, 121 SW.2d 36, 38
(1938).V Other decisions hold that the separation of powers “is fundamental to
Kentucky's tripartite system of government and must be ‘strictly construed.” Elkhorn
Coal Corp. v. Cheyenne Resources, Inc., 163 S.W.3d 408, 423 (Ky. 2005) (citing
Legislative Research Commission, 664 S.W.2d at 911). As this Court stated in Sibert v.
Garrett, 197 Ky. 17, 246 S.W. 455, 457 (1922), “[p]erhaps no state forming a part of the

national government of the United States has a Constitution whose language more

emphatically separatés and perpetuates what might be termed the American tripod form

of government than does our Constitution.”



Critically, the Kentucky Constitution places the Commonwealth’s judicial power —
ihcluding power to prescribe rules of practice and procedure — exclusively within the
control of the judicial branch of government. Section 109 provides that the judicial power
“shall be vested exclusively in one Court of Justice,” consisting of a Supreme Court, a
Court of Appeals, a Circuit Court of general jurisdiction, and a District Court of limited
jurisdiction. (Emphasis added). Section 116 provides that “[tlhe Supreme Court shall
have the power to prescribe . . . rules of practice and procedure for the Court of Justice.”
These provisions are explicit, unambiguous, and directive. Additionally, they are
reflected in “longstanding decisional law,” which recognizes the power to prescribe rules
of practice and procedure as “inherent in the court,” and as “universally accepted . . . as
properly embraced within the Judicial Department of the government.” Turner v.
Kentucky Bar Association, 980 S.W.2d 560, 562 (Ky. 1998) (citing Ratterman v.
Stapleton, 371 S.W.2d 939, 941 (Ky. 1963) and Hobson v. Kentucky Trust Co., 303 Ky.
493, 197 S.W.2d 454, 457 (1946)). Finally, these provisions clearly encompass the
power to regulate the timing and scope of discovery. As this Court held in Com. v.
DeWeese, 141 S.W.3d 372, 377 (Ky. App. 2003), since the timing and scope of
discovery are “purely a procedural matter,” the power to regulate these matters is
reserved to the Supreme Court under Ky. Const. § 116.

B. KRS 218A.202(6) Encroaches on the Power of the Supreme Court to
Prescribe Rules for Practice and Procedure.

As suggested above, infra at 5, there is no question that, absent KRS
218A.202(6), KASPER data would be discoverable in this case. Since the data is

relevant to the severity of Baumler’s present and past injuries, and since the data would

unquestionably disclose the identity of Baumler's treating physicians, including those

Baumler may have paid in cééh, the data clearly passes the relevancy requirement of

CR 26.02(1). However, the discovery of such data is thwarted by operation of KRS



218A.202(6), which prohibits the disclosure of KASPER data “in the context of a civil
action where the disclosure is sought either for the purpose of discovery or for
evidence.” The statute eliminates — with no exceptions — the ability of a party in a civil
suit to obtain data that the Supreme Court has deemed to be discoverable under the
Civil Rules. As such, the statute infringes on the ability of the Court to prescribe rules for
the timing and scope of discovery, and is per se unconstitutional. Turner, 980 S.W.2d
at 563.

As Warner noted in his Brief to the Court of Appeals below, this is not a mere
theoretical or speculative argument. Kentucky Courts have struck down legislative
encroachments on the judiciary’s power to prescribe rules in similar contextg. In
O’Bryan v. Hedgespeth, 892 SW. 2d 571 (Ky. 1995), this Court considered the
enforceability of KRS 411.188, a statute which abolished the longstanding judicial rule
that collateral source payments for injury were not admissible in civil trials. The Court
held that the General Assembly had no authority to enact such legislation on the ground
that it infringes upon the powers granted to the Supreme Court under the Kentucky
Cénstitution:

Responsibility for deciding when evidencé is relevant to an issue of fact

which must be judicially determined, such as the medical expenses

incurred for treatment of personal injuries, falls squarely within the

parameters of “practice and procedure” assigned to the judicial branch by

the separation of powers doctrine and [Ky. Const.] Section 116. . .. Thus,

as a rule of practice and procedure, the present statute is constitutionally

defective under the separation of powers doctrine.

Id. at 576, 578. Similarly, the Court has struck down statutes encroaching on other
poWers granted to the Supreme Court under Ky. Const. § 116, including the power to
promuigate rules determining who is authorized to pfactice law, Turner, 980 S.W.2d at
563, and to definé its own appellate jurisdiction. Elkhorn Coal Corp., 163 S.W.3d at 424.> |

These decisions suggest that the appropriate response to statutory encroachments on

the powers delegated to the judiciary under the Kentucky Constitution is to declare the













































