


INTRODUCTION

The Kentucky Defense Counsel is Kentucky’s premiere legal defense
organization and is comprised of over 350 members. The mission of KDC is to increase
the quality of legal services rendered to its members’ clients and to improve the
administration of justice in our courts. Many of KDC’s members provide legal defense
in civil actions involving personal injury claims. Their ability to obtain KASPER!
reports, when relevant, strongly impacts their effectiveness in representing their clients’
interests. For instance, KASPER reports can be an invaluable tool for discovering
medical providers that plaintiffs fail to disclose in written dispovery or during
depositions.

This brief will assist the Court in understanding why the prohibition on disclosure
of KASPER reports as provided by Section 6 of KRS 218A.202 is unconstitutional. This
brief will argue that KRS 218A.202(6), as a legislatively prescribed rule of practice and
procedure, is in violation of the separation of powers doctrine set forth in Sections 27 and
28 of the Kentucky constitution. As such, this Court should affirm the Court of Appeals
and hold that the statute is unconstitutional.

Although the issue is framed in the context of Baumler v. Warner, and this brief
discusses how disclosure of a KASPER report will assist the defendant in this case,
disclosure of KASPER reports can be equally beneficial to plaintiffs. For example, in
personal injury actions in which a defendant’s level of impairment due to prescription
drug use is at issue, KASPER reports would be highly relevant and beneficial to
plaintiffs. A KASPER report might be the only way a plaintiff can adequately discover

the extent of a defendant’s prescription narcotic history.

! KASPER is the acronym for “Kentucky All-Schedule Prescription Electronic Reporting.”
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STATEMENT OF THE CASE

I Procedural History

On October 29, 2007, Honorable A.C. McKay Chauvin (“Judge Chauvin”)
entered an order requiring the Cabinet for Health and F amily Services (“the Cabinet”) to
provide Christopher Warner (“Warner”), the Defendant in Jefferson Circuit Court Action
No. 06-CI-9152, a prescription drug history for Plaintiff Matthew Baumler (“Baumler”).
This order was entered upon motion by Warner for the release of Baumler’s controlled
substance records, commonly known as a KASPER report.

After counsel for Warner mailed the October 29 order to the Cabinet along with a
written request for Baumler’s KASPER report, the Cabinet on November 26, 2007
tendered a motion before Judge Chauvin requesting that he vacate the order on the
grounds that KRS 218A.202(6) (“the statute”) prohibits disclosure of KASPER reports
“in the context of a civil action where the disclosure is sought either for the purpose of
discovery or for evidence.” Warner then filed a response to the Cabinet’s motion
wherein he argued that the KASPER report was relevant to the subject matter of the
litigation and that the statute’s prohibition on discovery of KASPER reports violates the
separation of powers doctrine set forth in Sections 27 and 28 of the Kentucky
constitution.

On December 17, 2007, Judge Chauvin held that KRS 218A.220(6) violates the
separation of powers doctrine in that it encroaches upon the Jjudicial branch’s exclusive
power to prescribe the rules of practice and procedure for Kentucky courts. Judge
Chauvin further ordered that discovery of the KASPER report take place. The Cabinet

followed by filing a petition for writ of prohibition with the Court of Appeals.




In an opinion rendered on June 13, 2008, the Court of Appeals held that KRS
218A.202(6) is unconstitutional “because it articulates a legislatively prescribed rule of
practice and procedure” and violates the separation of powers doctrine of the Kentucky
constitution. The Cabinet now appeals from the Court of Appeals opinion.

IL. Factual Background |

The circuit court action underlying this appeal is a negligence case arising from
an October 14, 2003 auto accident involving Warner and Baumler. Baumler alleges that
Warner was negligent in causing the accident, and seeks damages for permanent bodily
injury, future medical expenses, and pain and suffering. Through partial written
discovery responses, Warner obtained records from several of Baumler's medical
providers. From these records Warner learned that Baumler has in the past exhibited
drug-seeking behavior.

To Warner, these findings raised the issues of whether Baumler fabricated or
exaggerated his injuries in order to obtain prescription pain medication, whether Baumler
has a predisposition to narcotic pain medication, and whether he has candidly identified
every physician who has treated him before and after the automobile accident. As such,
the KASPER report is relevant for the purposes of discovering all of Baumler’s treating
physicians and for determining how his suspected predilection for narcotic pain
medication might impact the veracity of his injury claims. It is important to note that
neither the Cabinet nor Baumler have challenged the relevance of Baumler’s KASPER

report or the fact that it is reasonably calculated to lead to the discovery of admissible

evidence. See KRE 401; CR 26.02(1).




ARGUMENT
I Kentucky’s Statutory Prohibition on Disclosure of KASPER Data for the
Purpose of Discovery or for Evidence in the Context of a Civil Action Is Per

Se Unconstitutional.

A. The Supreme Court is Constitutionally Vested with the Exclusive
Power to Prescribe Judicial Rules of Practice and Procedure.

The statute in question clearly violates the well settled law in the Commonwealth
of Kentucky that one branch of Kentucky’s tripartite government may not encroach upon

the inherent powers granted to any other branch. Smothers v. Lewis, 672 S.W.2d 62, 64

(Ky. 1984). Sections 27 and 28 of the Kentucky constitution explicitly mark a
delineation of powers between the judicial, executive, and legislative branches and
mandate that no branch shall exercise power properly belonging to another branch. Ky.

Alcoholic Beverage Control Bd. v. Klein, 192 S.W.2d 735, 738 (Ky. 1946). The framers

of Kentucky’s constitution were undoubtedly aware of the potential damage to the
interests of the citizenry if the powers of government were usurped by one branch
seeking dominion over another. Legislative Research Comm’n v. Brown, 664 S.W.2d
907, 911-12 (Ky. 1984). Accordingly, this Court has held that the separation of powers
doctrine is fundamental to Kentucky’s tripartite system of government and must be

strictly construed. Elk Horn Coal Corp. v. Cheyenne Resources, Inc., 163 S.W.3d 408,

422 (Ky. 2005).

The judicial power of the Commonwealth is vested exclusively in one Court of
Justice which is divided into a Supreme Court, a Court of Appeals, circuit courts of
general jurisdiction, and district courts of limited jurisdiction. Ky. Const. § 109. Further,
the Supreme Court has the sole power to prescribe rules of practice and procedure for the

Court of Justice. Ky. Const. § 116. Just as it would be a violation of the separation of




powers doctrine for a court to adopt substantive law under the guise of enacting a
procedural rule, it is likewise a constitutional violation when the legislature promulgates
rules of practice and procedure for the Court of Justice. Elk Horn, 163 S.W.3d at 423.
The making of rules of practice in courts, in matters pertaining to the rights of
individuals under the law, is inherently possessed by courts and judges. Turner v.

Kentucky Bar Ass’n, 980 S.W.2d 560, 562 (Ky. 1998). Such authority is universally

accepted by the courts as properly embraced within the judiciary of the commonwealth.
Through its exclusive power to promulgate rules of practice and procedure for the
Court of Justice, this Court has enacted CR 26.02(1) to define the scope of discovery:
Parties may obtain discovery regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action, whether it
relates to the claim or defense of the party seeking discovery or to the claim or
defense of any other party, including the existence, description, nature, custody,
condition and location of any books, documents, or other tangible things and the
identity and location of persons having knowledge of any discoverable
matter. It is not ground for objection that the information sought will be
inadmissible at trial if the information sought appears reasonably calculated to
lead to the discovery of admissible evidence.
(Emphasis added). This rule of procedure is the sole standard by which discovery may be
had in a Kentucky court. The power to promulgate such a rule is vested in the Supreme
Court of Kentucky and no other body by the provisions of Section 116 of the state
constitution. Furthermore, this Court has promulgated CR 37.01 to provide courts with
the authority to issue orders compelling discovery. CR 37.01 permits a party by motion
to apply for an order to compel discovery, an action which Warner took on October 25,

2007 in order to obtain Baumler’s KASPER report from the Cabinet.

In addition to the Supreme Court of Kentucky’s rule making power, the judiciary

is also vested with certain inherent powers to do that which is reasonably necessary for




the administration of justice. Smothers, 672 S.W.2d at 64 (citing Craft v.

Commonwealth, 343 S.W.2d 150 (Ky. 1961)). The rule making power and the judicial
power is one and the same, and the grant of judicial power to the courts by the
constitution carries with it, as a necessary incident, the right to make that power effective
in the administration of justice. Id. Once having obtained jurisdiction of a cause of
action, a court has inherent power to do all things reasonably necessary to the
administration of justice in the case before it. Id. Furthermore, the legislature may not
shape or fashion circumstances under which this inherently judicial power may be
granted or denied. Id.

From this it is evident that Judge Chauvin has the power, granted to him by the
state constitution, to order the release of Baumler’'s KASPER report. Because Baumler’s
medical condition is at issue, ordering the release of his KASPER report, pursuant to CR
26.02(1) and CR 37, is reasonably necessary to the administration of justice in this case.
By ensuring that Warner receives a full and accurate disclosure of Baumler’s medical and
prescription drug records, Warner will be better situated to defend his case. Whether
Baumler has obtained prescription pain medication in quantities and at a frequency

indicative of drug-seeking behavior is highly probative of whether his claimed permanent

injury and medical expenses are truthful. Warner has every right to access the KASPER
report for the sake of defending his case, and Judge Chauvin has the power to order

disclosure under the state constitution and rules of civil procedure.




B. The Kentucky General Assembly Violated the Separation of Powers

Provisions of the Kentucky Constitution When It Amended Section 6
of KRS 218A.202.

Section 6 of KRS 218A.202, as amended by the General Assembly in July 2007,
is a legislative encroachment on the Judiciary’s exclusive power to promulgate rules of
practice and procedure and constitutes a violation of the separation of powers doctrine.
The statute is unconstitutional because it purports to prohibit disclosure of KASPER
reports where disclosure is sought “in the context of a civil action” and “for the purpose
of discovery or for evidence.” See 2007 Ky. Laws Ch. 124 (SB 88). The legislative
function, however, cannot interfere unreasonably with the functioning of the courts, and
any unconstitutional intrusion is per se unreasonable. Turner, 980 S.W.2d at 563.
Because the statute in question represents an unconstitutional intrusion into the power of
the judiciary, it is thus unreasonable and constitutes an improper exercise of power by the
legislature. As such, Section 6 of KRS 218A.202 is unconstitutional.

This Court has acted in numerous cases to strike down legislative enactments
which sought to establish rules of practice and procedure for the judiciary, several of
which are closely analogous to this case. The most prominent of these cases is O’Bryan
v. Hedgespeth, 892 S.W.2d 517 (Ky. 1995), which involved a statute that abolished the
collateral source rule.

The collateral source rule is a common law rule of evidence which states that
evidence of payments received by a plaintiff from medical or disability insurers is
excluded as irrelevant because such payments have no bearing on the amount of damages

a plaintiff has incurred and is entitled to recover from a tortfeasor. Id. at 576. In an

attempt to limit damages awards, the General Assembly in 1988 enacted KRS 411.188,




which provided that “collateral source payments...shall be an admissible fact in any civil
trial.” In O’Bryan, this Court held that the statute was unconstitutional on the grounds
that it amounted to a legislatively prescribed rule of practice and procedure and violated
the separation of powers doctrine. Id. The opinion stated that the responsibility for
deciding when evidence is relevant to an issue of fact falls squarely within the parameters
of “practice and procedure” as assigned to the judicial branch by the separation of powers
doctrine. Id.

Similar to the statute at issue in O’Bryan, KRS 218A.202(6) is a legislatively
prescribed rule of practice and procedure in that it provides a prohibition on discovery in
civil actions. The Court of Appeals has held that statutes with provisions pertaining to
the timing and scope of discovery are procedural enactments which implicate the

separation of powers doctrine. See Commonwealth v. DeWeese, 141 S.W.3d 372, 377

(Ky. App. 2003). While the statute in O’Bryan contravened a common law rule of
evidence, KRS 218A.202(6) is in direct conflict with a judicially enacted rule of civil
procedure. CR 26.02(1), which was promulgated by this Court in accordance with its
constitutional mandate, provides the sole standard by which discovery may be had in a
civil action. Parties are entitled to discovery regarding any matter which is relevant to
the subject matter involved in a pending action. As such, KRS 218A.202(6) is not only
an unconstitutional exercise of power by the General Assembly, it also directly
contradicts a rule of procedure promulgated by the judiciary in the exercise of its
exclusive constitutional power.

Similarly, this Court held that a statute was unconstitutional which declared that

the recording of an oral statement of a child made prior to a judicial proceeding is




admissible evidence. Gaines v. Commonwealth, 728 S.W.2d 525 (Ky. 1987). In Gaines,
the Commonwealth, pursuant to KRS 421.350(2), sought to admit a videotaped interview
of an alleged child abuse victim by a case worker. Id. at 526. The defendant
characterized the videotaped interview as an un-sworn out-of-court statement and sought
to suppress it. Id. The trial court, however, agreed with the Commonwealth that the
statute made the videotaped interview admissible despite the fact that the child had not
undertaken a solemn obligation to tell the truth. Id. This Court held that the statute was
an unconstitutional violation of the separation of powers doctrine because, by permitting
testimony from a child who has not been declared competent by the trial court to testify
as a witness, the legislature infringed on the inherent power of courts to determine the
competency of witnesses as an evidentiary matter. Id. at 527.

Three years after Gaines, this Court decla red another statute unconstitutional
which provided that out-of-court statements made by alleged child abuse victims were

admissible as evidence in any criminal or civil proceeding. Drumm v. Commonwealth,

783 S.W.2d 380, 382 (Ky. 1990). As with Gaines, the Court in Drumm likewise
concluded that the statute in question, KRS 421.355, represented a legislative
transgression into judicially established procedures relating to the competency of children
to testify as witnesses. Id. The statute usurped the power of the judiciary to control
procedure and violated Sections 27 and 28 of the Kentucky constitution. Id.

While the case before this Court involves a matter of discovery, KRS
218A.202(6) prohibits the disclosure of KASPER reports for matters pertaining to both

discovery and evidence. What Gaines and Drumm demonstrate is that the legislature

may not infringe upon the judiciary’s power to make evidentiary determinations at trial.




The prohibition on disclosure of KASPER reports is, however, an infringement upon a
trial court’s role as evidentiary gatekeeper. If enforced, KRS 21 8A.202(6) would prevent
the Cabinet or any witness from disclosing the content of KASPER reports while
testifying at trial, just as it would prevent the disclosure of these reports during the

discovery phase of a case. As the holdings in O’Bryan, DeWeese, Gaines, and Drumm

make clear, both prohibitions are unconstitutional infringements on the judiciary’s
exclusive power to prescribe rules of practice and procedure.

As a general matter, courts are vested with the power to manage their own affairs
so as to achieve the orderly, expeditious, accurate, and truthful disposition of causes and

cases. Potter v. Eli Lilly and Co., 926 S.W.2d 449, 453 (Ky. 1996). The power of courts

to manage their own affairs is derived through the power constitutionally assigned to
them and by their very nature. Id. One element of this inherent authority is the power of
courts to enter orders protecting the integrity of its own proceedings. Id. at 454. While
Potter involved the power of a court to set aside a judgment that did not conform to the
true facts of the case, the principles elucidated therein are applicable to the case sub
Judice.

Where a plaintiff has failed to fully disclose his treating physicians and has a
suspected history of drug-seeking behavior, a court must be given the power to order
discovery to ensure that the facts the court will hear are truthful and complete. The
Kentucky constitution and CR 26.02(1) provide such a power. The quantity, frequency,
and timing of Baumler’s narcotic pain prescriptions is clearly relevant with respect to his
claimed injuries and the medical treatment required to obtain such medication. Were it

not for the power of courts to order discovery of KASPER reports, defendants in personal






















