































































































enactment. Ky. Const. sec. 231. When the legislature enacted the Claims against Local
Governments Act in 1988, that would have been a logical time to expressly waive
sovereign immunity for counties and county agencies. However, the legislature chose to
omit any waiver for counties, a conspicuous omission of which this Court took note in

Schwindel, supra.

Although airport boards can sue and be sued in their own name, Inco determined
that did not diminish the sovereign immunity of the Airport Board. 2

5. There has been no new statute authorizing suits in tort against the
LFUCG, this Airport Board, or airport boards generally, for the
limited purpose of fixing the liability of insurance policies such
entities may have purchased for the protection of their officials and
employees.

Contrary to Comair’s argument, the purchase of liability insurance by an airport

board does not operate as a waiver of sovereign immunity, unless such immunity is

waived by an act of the Kentucky General Assembly. Franklin County v. Malone™. In

Malone, the court held that a county or county agency’s purchase of isurance does not
waive liability up to the amount of insurance, unless provided by statute. The plaintiffs
argued that K.R.S. 65.150 was an implied waiver of immunity as to Kentucky’s counties.
The Court disagreed, finding that the authorization for a county to purchase insurance
was not an express waiver of immunity and that the statute “only permits a county to

purchase insurance covering the liability of employees and officials and it does not

*% Although the statute contains a provision which allows the entity to “sue and be sued”, this kind of
provision has been rejected as any waiver of immunity. See Wallace v. Laurel County Board of Education,
153 S.W.2d 915, 916-917 (Ky. 1941) (holding that a state creating Boards of Education and allowing them
“sue and be sued” does not constitute a waiver of sovereign immunity for tort liability). The Inco decision
relied upon University of Louisville v. Martin, supra at 678-679 (holding the governmental immunity
afforded by Section 231 of the Kentucky Constitution is not waived by language allowing the entity to “sue
and be sued”.

957 S.W.2d 195 (Ky. 1997). Malone was overruled in part by Harris, supra at 901, to the extent that
Malone suggested that the Board of Claims Act was applicable to counties.
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provide for the purchase of insurance covering liability of the county itself.” Malone, 957
S.W.2d at 203.
Before the merger of the City of Lexington and the Fayette County governments,

this Court had ruled in Moores v. Fayette County”” that the purchase of liability insurance

by Fayette County had “no effect upon its immunity from tort liability.” Subsequently,
KRS 65.150 was enacted, which in pertinent part provides, but does require:
(1) a county or city or urban-county government and any board,
commission, agency or authority of a county, city or urban-county
government may expend funds necessary to insure any of its employees,
officials and property against any liability or property damage arising out
of an act or omission committed in the scope and course of performing
legal duties.
It is noteworthy that this statute 1s not phrased so as to expressly authorize suit against the

county, urban-county or its board (the Airport Board) for purposes of fixing liability

under such an insurance policy, it only speaks of insuring employees and officials. This

is consistent with Withers v. University of Kentuckyzs, and other decisions of this Court,

and is not an express waiver of sovereign immunity for the LFUCG or 1ts Airport Board.

Contrast, Monroe Co. v. Rouss%, which addressed former statute KRS 67.180.

That statute authorized county fiscal courts, in their discretion, “to purchase policies of
insurance...suits instituted on such policies may be maintained against a county only for
the purpose of obtaining a judgment which when final shall measure the liability of the
insurance carrier to the insured party for whose benefit the insurance policy was issued,
but not to be enforced or collectible against the county or fiscal court or the members

thereof.” In that case, a county road department employee was negligent in operating a

#4188.W.2d 412, 413 (Ky. 1967).
25939 S.W.2d 340 (Ky. 1997), KRS 44.073(14).
%274 S.W.2d 477 (Ky. 1954).
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road grader and backed the rear wheel over a volunteer worker. This Court held that the
authorization of suits against counties was not a complete waiver of sovercign immunity,
but “was obviously designed to make available to the county officials a way to ameliorate
the severity of the common law doctrine of governmental immunity.” Id. at 479. Here,
KRS 65.150 does not authorize suit to be brought against the LFUCG or counties at all,
not even to fix the liability of any insurance carrier.

6. This Court and the Court of Appeals have consistently upheld

sovereign immunity for counties and fiscal court members
after Berns and Kea-Ham.

In Schwindel, supra, the Meade County Fiscal Court members and the county

were held to be protected by sovereign immunity as to the county operation of a public
softball field where the plaintiff was injured on allegedly defectively-maintained
bleachers. This Court did not discuss or apply the so-called Berns test, for the obvious

reason that it does not apply to county governments, which do not derive their funding

from the central State Treasury, and are not controlled by the central State government
(the Executive Branch).

Similarly, Estate of Clark v. Daviess County’’, dismissed the Daviess County

Fiscal Court members and the county as immune from a wrongful death case that arose
from a crash on a county highway at a curve where it was alleged the warning sign had
come down and should have been replaced before the accident. Only two county road

department employees were held to be proper defendants, if it could be proven they knew

the missing sign needed to be replaced (citing Yanero v. Davis, supra). 105 S.W.3d at

846.

27105 S.W.3d 841, 844 (Ky. App. 2003).
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Then in 2006, this Court dismissed a suit against Rowan County and the County

. . 28 . .. . . .
Jailer in Rowan County v. Sloas®’, again determining sovereign immunity as a matter of

law, without resorting to the “Berns test.” Id. at 473. The Court applied Yanero as to the
qualified official immunity of the Jailer and deputy jailer, and determined they acted
within the scope of their discretionary authority, and not in “bad faith,” so as not to be
liable for injury to a prisoner from a falling tree while out on a work crew assisting the
county road department.

7. In LFUCG v. Smolcic, this Court rejected all of the arguments

Comair reiterates concerning the “Berns test” and the “proprietary
functions test” of Withers.

Appellants’ Brief has not presented any new arguments that were not raised in

. . ~ e . . 29
Smolcic, and cites only one new case of importance — Autry v. Western Ky. University

which actually favors the Arrport Corporation’s immunity. See Appendix J for a listing
of all the arguments made in Smolcic against sovereign immunity for the LFUCG, and
the cases those plaintiffs cited in 2004.

The possible application of Kea-Ham Contracting, Inc. v. Floyd County

Development Authority™ to the LFUCG was argued at length in the Smolcic appeal, at

pages 5, 14-15 and 21-22 of the Brief for the Appellees/Cross-Appellants, to no avail.
(Appendix J)
This Court held in Smolcic:
Under Kentucky law, counties are treated markedly
different from other local government units, e.g., municipal

corporations, due to a county’s unique status under the
Kentucky Constitution. Calvert Investments, Inc. v.

#1201 S.W.3d 469 (Ky. 2006).
219 8.W.3d 713 (Ky. 2007).
1037 8. W.3d 703 (Ky. 2001).
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Louisville & Jefferson County Metropolitan Sewer District,
Ky., 805 S.W.2d 133, 138 (1991).

142 S.W.3d at 133.

In light of the virtually identical arguments made and rejected in Smolcic, it is
easy to see why Comair completely omitted mention of this Court’s decision in Smolcic
in Appellants’ Brief. But Smolcic cannot be ignored, and Comair has made no effort to
demonstrate any reason why it was not a correct decision. Moreover, the operation of
Blue Grass Airport by the Airport Board is a far more obvious example of “public and
governmental function” than was the Floyd County Development Authority which simply
bought land, installed utilities and streets, and resold lots to industrial buyers.

The Third-Party Complaint against the Airport Defendants deals with the crash of
Comair 5191 immediately after takeoff from the wrong runway at Blue Grass Airport.
Under no set of alleged or possible facts could this tragic accident involve anything other

than governmental functions of the Airport Defendants. Inco and Smolcic are

dispositive, and the dismissal of the Airport Board and its Members by Judge Ishmael
should be affirmed.

8. The Airport Corporation shares the same sovereign immunity of the
LFUCG and the Airport Board.

The Court may take judicial notice from public records presented to the trial court
that the Airport Corporation was established in 1976 pursuant to resolutions of both the
Airport Board and the Lexington-Fayette Urban County Council. Its stated purpose is “to
act as a ‘public agency’ of the State of Kentucky as well as an agency for financing

purposes for the benefit of the Airport Board and the Urban County Government, it being

formed as authorized by KRS 273.167 for ‘governmental’ purposes . . . .” (Emphasis
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supplied). See Motion to Dismiss, Exhibit C, Articles of Incorporation of the Lexington
Fayette Urban County Airport Corporation, Article 3, T.R., pp. 429-430 and Motion to
Dismiss, Exhibit D, Articles of Amendment to Articles of Incorporation, Article 3(a),
T.R., pp. 439. Thus, the trial court properly took judicial notice that the Airport
Corporation is a non-profit, non-stock corporation organized by and functioning as an
arm of the Airport Board and the LFUCG. KRE 201 and 1005.

Because the Airport Corporation’s ownership and financing of Bluc Grass Airport
is a governmental function, it is entitled to share the same absolute immunity as the

Airport Board and the LFUCG it serves. See, Autry v. Western Ky. University, supra.

The Studeni Life Foundation (“SLF”") at Western Kentucky University (“"WKU™) owns
residence halls (dormitories) which are operated by the University in order to lcasc rooms
to students, just like the Airport Corporation owns the land and improvements which are
lcased to and operated by the Airport Board as a public airport in conformity with the
Urban County Charter and rules and regulations of the LFUCG, Code of Ordinance
Section 2A.2.

In Autry, Justice Noble stated that “while SLF is an incorporated entity, it exists
only to serve WKU, and derives its immunity status through WKU.” 219 S.W.3d at 719.
Alternatively, the majority opinion held that SLF’s delegation of all management of the
dormitories to WKU, including security, was “the product of a good faith judgment call
that the action would best serve the general functions for which SLF was formed, and
was therefore discretionary in nature. As such, SLF was entitled to qualified official

immunity.” Id.
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Applying Autry’s guidance to the Airport Corporation, with the undisputed facts
that the Airport Corporation: (a) was formed by joint action of the Airport Board and the
Urban County Council, (b) has as its officers and directors the same Members of the
Airport Board, and (c) has leased all of the Airport property it owns to the Airport Board
and the LFUCG as co-lessees, for the Airport Board to manage and operate under rules
and regulations enacted as part of the LFUCG Code of Ordinances, one must conclude
that the Airport Corporation is an agent or alter ego of the Airport Board and the LFUCG
for purposes of governmental or qualified official immunity from suits in tort. Like the
SLF’s relationship with Western Kentucky University, the Airport Corporation has “no
truly independent existence” from the Airport Board. Autry, supra at 719.

Furthermore, the Airport Corporation was a “‘non-operative, non-negligent entity

who was a landlord out of possession.” Kenton County Public Parks Corp. v. Modlin’".

As such and having no employees, the Airport Corporation could not be liable for the
crash of Comair flight 5191 under any legal theory.

Because the Airport Corporation serves the sovereign immune Airport Board and
LFUCG and performs no management itself, the Airport Corporation and those Airport
Board Members serving as its officers and directors were properly dismissed from this
third-party action.

9. Dismissal of the members of the Airport Board was proper, not only
on the grounds of sovereign immunity and legislative immunity, but
under the rule that public officers are only responsible for their own
misfeasance and negligence, not the negligence of those they have

employed, if they have employed persons of suitable skill, and Comair
has made no factual allegations to the contrary.

31901 S.W.2d 876, 880 (Ky. App. 1995) [citing Milby v. Mears, Ky. App., 580 S.W.2d 724, 728 (1979)].
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Under the United States Constitution, the Kentucky Constitution, and Kentucky
case law, members of a legislative body are absolutely immune from suit. As members
of a legislative body, any Airport Board members included in the unidentified John Docs

arc absolutely immune from suit. Lake Country Estates, Inc. v. Tahoe Regional Planning

Agency’’; Wiggins v. Stuart®®; and Jacobs v. Underwood™.

Section 43 of the Kentucky Constitution contains a speech and debate clause for
member of Kentucky’s General Assembly, which clause has also been held as a grant of
immunity for legislative actions. Wiggins, supra. The same immunity extends by statute
to local legislators. See K.R.S. 83A.060(15) (formerly numbered K.R.S. 84.050); Jacobs,

When county officials, employees, and agents are sued in their official capacity,

they are protected by sovereign immunity. Schwindel v. Meade County, supra. Because

the Airport Board is a legislative body, “its members are granted absolute immunity . . ."”

for both their speech and actions. Gray v. Central Bank & Trust Co.” (Immunity of

Airport Board member upheld against defamation claim as well as tortious interference

with contract claim). See also Wiggins, supra at 264 (“[t/he immunity not only applies to

specch and debate, but to voting, reporting, and every act in the execution of their

legislative duties . . . .”) (citing Tenney v. Breedlove, 341 U.S. 367).

The Third party complaint by Comair against the Members of the Airport Board
appears to sue them only in their official capacity, which has been deemed by courts to be

the same as suing the Airport Board itself, thereby bringing sovereign immunity into play

32440 U.S. 31 (1979).

3671 S.W.2d 262 (Ky. App. 1984).

3 484 S.W.2d 855 (Ky. App. 1972).
35562 S.W.3d 656, 658 (Ky. App. 1978).
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as an absolute bar. Alternatively, the Airport Board members pleaded, and the trial court
agreed, that they possess legislative immunity for such decisions as the discretionary
selection of a design consultant (Tetratech) or general contractors who performed the
repaving and other construction work of the Runway Safety Area Improvement project
(whom Comair’s surviving First Officer/co-pilot has sued as Third-Party Defendants in
the Federal Court cases). There was no allegation by Comair that the Board Members
were negligent in selecting those agents, thus the Third party complaint by Comair failed

to state a claim, and was properly dismissed, similar to the case of Moores v. Fayette

County’®, a companion case to Cullinan v. Jefferson County”’.

In Moores, a woman sued the members of the Fayette County Fiscal Court, as
well as the County, the County Judge and its insurance company for a slip and fall on an
accumulation of snow and ice on the sidewalk adjacent to the Fayette County
Courthouse. Her complaint did not allege that the members of the Fiscal Court were
negligent in selecting the subordinate persons to shovel snow and otherwise maintain the

property adjacent to the Courthouse. The only theory advanced by Moores was that KRS

¢

07.140 placed the “care and custody of the Courthouse . . . and the public grounds
adjacent thereto” in the hands of the Fiscal Court, and gave the Fiscal Court the
“authority and jurisdiction to levy and collect property taxes necessary for the purpose of
keeping and maintaining the Courthouse and grounds in proper condition and repair, to
prevent injury thereto, to keep them in a proper state of cleanliness and sanitation . . .” In
her mind, the plaintiff/appellant believed this created the statutory duty upon members of

the Fiscal Court to prevent injury to third persons on or about the Courthouse premises.

418 S.W.2d 412 (Ky. 1967).
7418 S.W.2d 407 (Ky. 1967).




This Court rejected such a claim, because an allegation that the members of the Fiscal
Court “should have known” of the danger arising from adverse weather conditions did
not require the Fiscal Court members to assume that an employee would not perform his
duty to use reasonable efforts to clear the steps and sidewalk of snow and ice within
reasonable time.

In Comair’s Third party complaint, there were no allegations that Airport Board
members were negligent in hiring independent contractors, airport managers and other
employees, or that they knew or should have known of the existence of any uncorrected
danger or hazard on or about the airport runways and/or taxiway on August 27, 2006.
Neither did the impartial investigation by the NTSB reveal any such failures by
management of the Airport Board. Accordingly, dismissal of the Third party complaint
against the Airport Board members was the corrcct result.

B. Comair’s reliance on foreign authorities is misplaced.

Comair’s reliance on authorities from other states is misplaced, as the issucs
involved in this case are governed solely by Kentucky law and the treatment that
Kentucky affords to counties and county instrumentalities performing governmental
functions.

Further, Kentucky is not alone in holding that airports owned and operated by
county entities (as opposed to city airports) are entitled to the sovereign immunity of the
county3 s

Other states also hold that ownership and operation of an airport, whether by a

city or a county, are governmental activities™”.

* See, e.g., Miree v. United States, 249 S.E.2d 573 (Ga. 1978); Overlin v. Boyd, 431 F.2d 409 (5 Cir.,
1979).
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Thus, contrary to Comair’s arguments, there is nothing inappropriate about the
grant of sovercign immunity to a county-owned and controlled airport. Under Kentucky
law, these Airport Defendants may not be sued by Comair.

VI. CONCLUSION

In response to Comair’s argument that a million passengers land and/or take off at
the Blue Grass Airport annually, Appellecs respectfully note that all such passengers did
so safely, except for those who were unfortunately aboard Comair flight 5191 with a
wholly inattentive cockpit crew on August 27, 2006. The Appellees were properly held
to have sovereign immunity from Comair’s Third-Party Complaint, and did not cause or
contribute to the tragic crash. Inco should be deemed dispositive of this appeal, along
with Autry.

[t is also noteworthy that Senior Judge Karl S. Forester of the U.S. District Court
for the Eastern District of Kentucky, in a cdmprehensive 17 page opinion, has held the
Airport Defendants are protected by sovereign immunity from Comair and its insurer’s
direct suit and third-party complaints in the Federal Court, as urban county-controlled
agencies and servants performing governmental functions. A true copy of his Opinion
and Order is attached as Appendix O.

For all of the above reasons, the Airport Defendants respectfully urge this Court

to affirm the decision of the Fayette Circuit Court, Third Division.

* City of Hearne, Texas v. Williams, 715 S.W.2d 375 (Tex. App. 1986); Davis v. Lambert-St. Louis
International Airport, 193 S W.3d 760 (Mo. 2006) (“Governmental entities, such as the airport, are
protected by sovereign immunity”); Gaines v. Huntsville-Madison County Airport Authority, 581 So. 2d
444 (Ala. 1991) (“Airport authorities. .. are immune from negligence actions brought against them or their
directors”).
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