


I. INTRODUCTION

Appellants, Comair, Inc. and Comair Services, Inc., appeal from the summary
judgment entered by the trial court' which held that because the decision in /nco® was not
expressly overruled in Berns® and its progeny,® Appellees, Lexington-Fayette Urban
County Airport Board and Lexington-Fayette Urban County Airport Corporation, were
entitled to sovereign immunity for their negligence, despite the fact that they are

autonomous, municipal corporations engaged in a proprietary transportation business.

! Order 8/1/2007 Dismissing “Airport Defendants” from Third-Party Complaint, attached hereto
as Appendix (“App.”’) 1.

? Inco, Ltd. v. Lexington-Fayette Urban County Airport Bd., 705 S.W .2d 933 (Ky.App. 1985).
> Ky. Ctr. for the Arts Corp. v. Berns, 801 S.W 2d 327 (Ky. 1991).

* Kea-Ham Contracting Inc. v. Floyd County Dev. Auth., 37 S.W.3d 703 (Ky. 2001); Yanero v. Davis, 65
5.W.3d 510 (Ky. 2002); Autry v. Western Ky. Univ,, 219 S.W.3d 713 (Ky. 2007).




1. STATEMENT CONCERNING ORAL ARGUMENT

Appellants, Comair, Inc. and Comair Services, Inc. (collectively “Comair™)
request that this Court grant oral argument.

This appeal presents a significant issue of sovereign immunity to the parties and
to anyone who visits, flies into or flies out of Blue Grass Airport - well over 1,000,000
persons each year. The outcome of this appeal will have an immediate eftect on the 31
wrongful death claims pending in federal court that are set to be tried on August 4, 2008,
and at which Comair will be denied any apportionment instruction because it has been
held that Appellees, Lexington-Fayette Urban County Airport Board (the “Board™) and
Lexington-Fayette Urban County Airport Corporation (the “Corporation™), are entitled to
sovereign immunity for their negligence. Ounly through oral argument will the parties be
able to address concerns that this Court will undoubtedly have regarding the signiticant

impact that sovereign immunity will have on everyone who uses the airport, including

Comair.
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IV. STATEMENT OF THE CASE

A. The Crash of Comair Flight 5191

Comair Flight 5191 was scheduled for departure from Lexington Blue Grass
Airport (“BGA™) at approximately 6:00 a.m. on August 27, 2006. Due to ongoing
redesign and reconstruction of runways and taxiways, the normal path to the runway for
commercial aircraft (Runway 22) was reportedly blockaded. As a result, aircraft were
required to take a drastically different route to Runway 22 by taxiing across a VFR,’
daytime only runway (Runway 26), make an approximate ninety degree turn onto
Taxiway “A-5,” proceed on to Runway 22, and finally back-taxi into a takeoff position.

Confronted with inaccurate and inadequate maps, advisories, charts, signs,
barriers, markings and lighting, Flight 5191 never reached Runway 22. Instead, it
attempted a take off from Runway 26, which was too short to allow the aircraft to gain
sufficient altitude. The aircraft crashed in a field adjacent to BGA shortly after take off.
All forty-seven (47) passengers and two (2) crew members perished. The third crew
member was critically injured.

B. The Four-Phase Construction Project at BGA

In 2001, the Board and Corporation began a massive four-phase construction
project to redesign the taxiways and Runway 22 at BGA. At the time of the accident, the
Board and Corporation were in the final phase of this project. Among the changes to
BGA were the repositioning of Runway 22 and Taxiway “A”; the demolition of two (2)
taxiway connectors, “A-5" and “A”; the construction of the new Taxiway “A-7; and the

installation of new and relocated in-pavement runway centerline and touchdown zone

> A runway for flights operating in accordance with visual flight rules (“VFR”) or daytime only
and appropriate weather conditions.



lights, signage, runway and taxiway edge lighting. The total project was expected to be
completed on or about November 1, 2006, and cost approximately $35,000,000.

As an airport licensed through the Federal Aviation Administration (“FAA”), the
Board and Corporation were required to comply with numerous FAA regulations
throughout the course of the construction project. These regulations directed, inter alia,
the Board and Corporation to comply with safety requirements concerning signage,
taxiway labeling, lighting, the establishment of detailed safety construction plans, the
issuance of Notice to Airmen (“NOTAM”),6 barricades, warning signs and hazard
markings, in addition to the ongoing obligation to provide updated charts concerning
changes made in the configuration of taxiways and runways.

Under FAA Advisory Circular (*“AC”) No. 150/5370-2F and FAA regulations, the
Airport Board and Corporation were ultimately responsible for ensuring the safety of
BGA during this four-phase construction project.” While discovery was far from
complete when the circuit court dismissed Comair’s claims against the Board,
Corporation and their officials on sovereign immunity grounds, documents and testimony
in the record demonstrate that the Board and Corporation failed to meet these non-

discretionary obligations.

¢ A NOTAM is a notice containing information (not known sufficiently in advance to publicize by
other means) concerning the establishment, condition, or change in any component (facility,
service or procedure of, or hazard in the National Airspace System) the timely knowledge of
which is essential to personnel concerned with flight operations. Jeppesen Sanderson, Inc., The
Aviation Dictionary for Pilots and Aviation Maintenance Technicians, 2006.

7 See, FAA AC-150/5370-2E, Operational Safety on Airports During Construction, pertinent
portions attached hereto as App. 2.



C. The Construction Project Was A Contributing Factor To The Comair Flight
5191 Crash

1. The lighting problems at BGA

BGA experienced major lighting problems prior to, and in the months following,
the August 27, 2006 crash of Comair F light 5191. Gary Staten, a Comair employee who

worked at BGA, confirmed the gravity of the lighting problem in an e-mail to colleagues

on September 12, 2006:

If you recall, on Tuesday we had 2 flights divert away from
[BGA] due to visibility. Freedom flight #5967 diverted
twice and ultimately resulted in a cancellation. [ had a
chance to talk to the pilot of ASA 4474 and he advised that
multiple runway lights were out including the centerline
lights and the pappy lights. Also, the glide slope is out.

[The pilot] advised that this is the reason that we had and
will have flights divert away from [BGA]. His first
approach was a failure and he said it was wild getting in
here the second time. For a clarification on what is inop
[sic] on our runway it would be better to talk to one of
these pilots but this message is a heads up for everyone that
we have a potentially dangerous situation here. Not to

mention how this reflects on us even though it’s not our
fault.®

In a November 17, 2006 letter to John Slone, Director of Planning and
Development at BGA, Shawn Davis, a construction contractor at BGA, expressed his

concerns about the Airport’s ability to maintain sufficient lighting on taxiways and

runways:

We have collectively spent in excess of 160 man hours
trouble shooting and repairing the airports defective
lighting systems. Whenever there is a problem with the
system we are expected to trouble shoot and repair to prove
that it is not our problem. It has yet to be our problem.
With the exception of the recently rewired runway, none of

8 See 9/12/2006 email from Gary Staten to Michael Roberts, et al. attache

d hereto as App. 3.
(Emphasis added).

(8]




the airport lighting systems meet FAA resistance standards
for ()Qeration.9

The inadequate resistance in the electrical circuitry is a likely explanation for the
dimming of lights and frequent light outages on the airfield.'® Another electric
contractor, Jess Howard, was brought in shortly after the Comair 5191 accident to rewire
some of these lights and correct these electrical deficiencies.!' Shawn Davis testified that
he began advising the Board and Corporation to rewire Runway 22 after the accident
because the low resistance in the electrical circuitry was making it impossible to maintain
a reliable lighting system for flight operations. 2

As late as June 2007, e-mail correspondence between John Slone, other airport
employees and construction contractors regarding the “circuit failures” and “regulator
abuse” reflects that many of these lighting problems were not corrected. In an email sent
to various airport officials and contractors, Shawn Davis stated:

With the new high efficiency FAA standard signs you will
never be able to operate the signs on that circuit in full
compliance unless you do. You will also be at the mercy of
the faulted insulation system for circuit failures, regulator
abuse and wear making it subject to failure (remember we
are talking 13 year old regulators with the equivalent of at
least 7 years of continuous operation), and intermittent sign
operation and inconsistent brightness. "

Further discovery will likely show that lighting problems contributed to the cause

of this accident. In particular, the lighting problems may have become so endemic at

?T.R., Vol. 6, pp. 889-925, Ex. 4. (Emphasis added).
pp P

10 Shawn Davis (“Davis”) Deposition (“Depo.”) 7/19/2007, pp. 41-42 (Deposition filed in Fayette
Circuit Court 12/12/2007).

"' Andy Richardson Depo., 7/19/2007, pp. 15-16 (Deposition filed in Fayette Circuit Court
12/12/2007).

12 Davis Depo., pp. 54-55.
B TR, Vol. 6, pp. 889-925, Ex. 6.



BGA that taxiing onto an unlit runway in the early morning hours of August 27, 2006,
would not have been considered unusual for flight crews. Indeed, barely more than
twenty-four hours prior to the accident, Flight 5191 First Officer James Polehinke landed
on Runway 22 at BGA when all centerline lights and numerous west side edge lights
were out due to the construction project. According to news reports, Runway 22’s
centerline in-pavement lights were still not working on the day of the accident. The
Cockpit Voice Recorder of Comair Flight 5191 captured First Officer Polehinke’s
confusion about the lights ten minutes before the accident:

05:56:49.9

CAM-2 “two two up to six, white data * FMS, flaps
twenty. * smokes or breaks come back here, come into four
or two two. on two two the ILS is out. or the glideslope is,
the REILS are out. the uh, came in the other night it was
like [sound similar to audible exhale] lights are out all over

the Qlace.”14

2. The marking and signage problems at BGA

The Board and Corporation also violated FAA AC 5370 by tailing to ensure that
the signage and markings at BGA matched the Jeppesen map in use by the Flight 5191
crew on the day of the accident. AC 5370 directs airport operators and contractors to
consider “[ijmproper or inadequate marking or lighting of runways (especially thresholds
that have been displaced or runways that have been closed) and taxiways that could cause
pilot confusion and provide a potential for a runway incursion” during the course of
construction projects. According to the Signage and Marking Plan that the Board and

Corporation submitted to the National Transportation Safety Board (*“N'TSB”), dated one

H See Excerpt of Cockpit Voice Recorder from Group Chairman’s Factual Report included in
National Transportation Safety Board’s (“NTSB”) investigation (emphasis added) attached hereto
as App. 4.



day after the accident, one of the two primary taxiway connectors to Runway 22 was
labeled as “A” on the BGA airfield, while the Jeppesen map used by flight crews
identified the same taxiway as “A-5.1°
In addition, BGA’s taxiway and runway signs were themselves informationally
deficient. On the day of the accident, Taxiway “A-5” on the Jeppesen map was the only
connector available to reach Runway 22; Taxiway “A” was closed north of Runway 26.
The turn onto Taxiway “A-5" in route to Runway 22 required a plane to cross Runway 26
and then make a ninety degree left turn. Under FAA regulations, a directional sign
should have been in place at BGA to direct flight crews to the proper destination under
these circumstances. In sum, the Board and Corporation’s failure to (1) match the
runway and taxiway signs with the Jeppesen map in use by the Flight 5191 crew, (2)
place a directional sign at the intersection of Taxiway “A” and Runway 26 to indicate the
proper pathway to Runway 22, and (3) ensure that the Flight 5191 crew was advised of
the proper path of progression to Runway 22 in all likelihood confused the Flight 5191
crew and ultimately contributed to their turn onto and attempted take-off from Runway
26 believing it was Runway 22.
Articles appearing in various newspapers reported the dangerous situation created
at BGA that confronted pilots intending to use Runway 22:
It looked like a setup {for an accident] to me. Woodburn
[an airline captain from Henrico County] said: “[ could see
it happening at night.”

(Times Dispatch (www.timesdispatch.com), Monday, August 28, 2006).

1 See BGA Signage and Marking Plan 8/28/2006 as provided to the NTSB, attached hereto as App.
5.



* ¥ ¥

Lowell Wiley, a flight instructor who flies almost daily
from Lexington, said he was confused by the redirected taxi
route when he was with a student taking off from the main
runway Friday. “When we taxied out, we did not expect to
see a barrier strung across the old taxiway,” Wiley said. “It
was a total surprise.”

(Detroit Free Press (www.freep.com), August 29, 2006).

* ¥ %k

A long-time commercial pilot who didn’t want to be
interviewed on camera told me turning onto the wrong
runway here would be an easy mistake to make.

(13WVEC (www.whasl1.com), August 29, 2006).

3. The problems with Notice to Airmen (“NOTAMs”) at BGA

While discovery is incomplete regarding the NOTAMs available at the time of the
accident, it 1s clear that the data provided to crews that morning was not accurate,
complete or clear in terms of the changes to runways and taxiways resulting from the
construction project.'® Pursuant to AC 150/5200-28C, 9 9, the Board and Corporation are
“expected to make known, as soon as practical, any condition on or in the vicinity of the
airport, existing or anticipated, that will prevent, restrict, or present a hazard during the
arrival or departure of aircraft.”'” For instance, when runway and taxiway conditions
change, airport operators are required to advise airport users via NOTAMs of the changes

and how the changes impact flight operations. Although NOTAM responsibility is

16 The Local NOTAM issed by BGA, for instance, stated that Taxiway A north of 26 was closed,
when in fact the BGA had renamed a taxiway as “A”.

17 See FAA AC 150/5200-28C, pertinent portions attached hereto as App. 6. (The AC provides in
fn. 2 that “local coordination with airport users such as air carriers and other commercial
operations should be conducted as far in advance as possible to minimize the impact construction
projects, planned surface closures, or other conditions have on the operation of the airport.”).
(Emphasis added).































































































































