


I. INTRODUCTION

Appellants, Comair, Inc. and Comair Services, Inc., appeal from the summary
judgment entered by the trial court' which held that because the decision in /nco® was not
expressly overruled in Berns® and its progeny,® Appellees, Lexington-Fayette Urban
County Airport Board and Lexington-Fayette Urban County Airport Corporation, were
entitled to sovereign immunity for their negligence, despite the fact that they are

autonomous, municipal corporations engaged in a proprietary transportation business.

! Order 8/1/2007 Dismissing “Airport Defendants” from Third-Party Complaint, attached hereto
as Appendix (“App.”’) 1.

? Inco, Ltd. v. Lexington-Fayette Urban County Airport Bd., 705 S.W .2d 933 (Ky.App. 1985).
> Ky. Ctr. for the Arts Corp. v. Berns, 801 S.W 2d 327 (Ky. 1991).

* Kea-Ham Contracting Inc. v. Floyd County Dev. Auth., 37 S.W.3d 703 (Ky. 2001); Yanero v. Davis, 65
5.W.3d 510 (Ky. 2002); Autry v. Western Ky. Univ,, 219 S.W.3d 713 (Ky. 2007).




1. STATEMENT CONCERNING ORAL ARGUMENT

Appellants, Comair, Inc. and Comair Services, Inc. (collectively “Comair™)
request that this Court grant oral argument.

This appeal presents a significant issue of sovereign immunity to the parties and
to anyone who visits, flies into or flies out of Blue Grass Airport - well over 1,000,000
persons each year. The outcome of this appeal will have an immediate eftect on the 31
wrongful death claims pending in federal court that are set to be tried on August 4, 2008,
and at which Comair will be denied any apportionment instruction because it has been
held that Appellees, Lexington-Fayette Urban County Airport Board (the “Board™) and
Lexington-Fayette Urban County Airport Corporation (the “Corporation™), are entitled to
sovereign immunity for their negligence. Ounly through oral argument will the parties be
able to address concerns that this Court will undoubtedly have regarding the signiticant

impact that sovereign immunity will have on everyone who uses the airport, including

Comair.
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IV. STATEMENT OF THE CASE

A. The Crash of Comair Flight 5191

Comair Flight 5191 was scheduled for departure from Lexington Blue Grass
Airport (“BGA™) at approximately 6:00 a.m. on August 27, 2006. Due to ongoing
redesign and reconstruction of runways and taxiways, the normal path to the runway for
commercial aircraft (Runway 22) was reportedly blockaded. As a result, aircraft were
required to take a drastically different route to Runway 22 by taxiing across a VFR,’
daytime only runway (Runway 26), make an approximate ninety degree turn onto
Taxiway “A-5,” proceed on to Runway 22, and finally back-taxi into a takeoff position.

Confronted with inaccurate and inadequate maps, advisories, charts, signs,
barriers, markings and lighting, Flight 5191 never reached Runway 22. Instead, it
attempted a take off from Runway 26, which was too short to allow the aircraft to gain
sufficient altitude. The aircraft crashed in a field adjacent to BGA shortly after take off.
All forty-seven (47) passengers and two (2) crew members perished. The third crew
member was critically injured.

B. The Four-Phase Construction Project at BGA

In 2001, the Board and Corporation began a massive four-phase construction
project to redesign the taxiways and Runway 22 at BGA. At the time of the accident, the
Board and Corporation were in the final phase of this project. Among the changes to
BGA were the repositioning of Runway 22 and Taxiway “A”; the demolition of two (2)
taxiway connectors, “A-5" and “A”; the construction of the new Taxiway “A-7; and the

installation of new and relocated in-pavement runway centerline and touchdown zone

> A runway for flights operating in accordance with visual flight rules (“VFR”) or daytime only
and appropriate weather conditions.



lights, signage, runway and taxiway edge lighting. The total project was expected to be
completed on or about November 1, 2006, and cost approximately $35,000,000.

As an airport licensed through the Federal Aviation Administration (“FAA”), the
Board and Corporation were required to comply with numerous FAA regulations
throughout the course of the construction project. These regulations directed, inter alia,
the Board and Corporation to comply with safety requirements concerning signage,
taxiway labeling, lighting, the establishment of detailed safety construction plans, the
issuance of Notice to Airmen (“NOTAM”),6 barricades, warning signs and hazard
markings, in addition to the ongoing obligation to provide updated charts concerning
changes made in the configuration of taxiways and runways.

Under FAA Advisory Circular (*“AC”) No. 150/5370-2F and FAA regulations, the
Airport Board and Corporation were ultimately responsible for ensuring the safety of
BGA during this four-phase construction project.” While discovery was far from
complete when the circuit court dismissed Comair’s claims against the Board,
Corporation and their officials on sovereign immunity grounds, documents and testimony
in the record demonstrate that the Board and Corporation failed to meet these non-

discretionary obligations.

¢ A NOTAM is a notice containing information (not known sufficiently in advance to publicize by
other means) concerning the establishment, condition, or change in any component (facility,
service or procedure of, or hazard in the National Airspace System) the timely knowledge of
which is essential to personnel concerned with flight operations. Jeppesen Sanderson, Inc., The
Aviation Dictionary for Pilots and Aviation Maintenance Technicians, 2006.

7 See, FAA AC-150/5370-2E, Operational Safety on Airports During Construction, pertinent
portions attached hereto as App. 2.



C. The Construction Project Was A Contributing Factor To The Comair Flight
5191 Crash

1. The lighting problems at BGA

BGA experienced major lighting problems prior to, and in the months following,
the August 27, 2006 crash of Comair F light 5191. Gary Staten, a Comair employee who

worked at BGA, confirmed the gravity of the lighting problem in an e-mail to colleagues

on September 12, 2006:

If you recall, on Tuesday we had 2 flights divert away from
[BGA] due to visibility. Freedom flight #5967 diverted
twice and ultimately resulted in a cancellation. [ had a
chance to talk to the pilot of ASA 4474 and he advised that
multiple runway lights were out including the centerline
lights and the pappy lights. Also, the glide slope is out.

[The pilot] advised that this is the reason that we had and
will have flights divert away from [BGA]. His first
approach was a failure and he said it was wild getting in
here the second time. For a clarification on what is inop
[sic] on our runway it would be better to talk to one of
these pilots but this message is a heads up for everyone that
we have a potentially dangerous situation here. Not to

mention how this reflects on us even though it’s not our
fault.®

In a November 17, 2006 letter to John Slone, Director of Planning and
Development at BGA, Shawn Davis, a construction contractor at BGA, expressed his

concerns about the Airport’s ability to maintain sufficient lighting on taxiways and

runways:

We have collectively spent in excess of 160 man hours
trouble shooting and repairing the airports defective
lighting systems. Whenever there is a problem with the
system we are expected to trouble shoot and repair to prove
that it is not our problem. It has yet to be our problem.
With the exception of the recently rewired runway, none of

8 See 9/12/2006 email from Gary Staten to Michael Roberts, et al. attache

d hereto as App. 3.
(Emphasis added).

(8]




the airport lighting systems meet FAA resistance standards
for ()Qeration.9

The inadequate resistance in the electrical circuitry is a likely explanation for the
dimming of lights and frequent light outages on the airfield.'® Another electric
contractor, Jess Howard, was brought in shortly after the Comair 5191 accident to rewire
some of these lights and correct these electrical deficiencies.!' Shawn Davis testified that
he began advising the Board and Corporation to rewire Runway 22 after the accident
because the low resistance in the electrical circuitry was making it impossible to maintain
a reliable lighting system for flight operations. 2

As late as June 2007, e-mail correspondence between John Slone, other airport
employees and construction contractors regarding the “circuit failures” and “regulator
abuse” reflects that many of these lighting problems were not corrected. In an email sent
to various airport officials and contractors, Shawn Davis stated:

With the new high efficiency FAA standard signs you will
never be able to operate the signs on that circuit in full
compliance unless you do. You will also be at the mercy of
the faulted insulation system for circuit failures, regulator
abuse and wear making it subject to failure (remember we
are talking 13 year old regulators with the equivalent of at
least 7 years of continuous operation), and intermittent sign
operation and inconsistent brightness. "

Further discovery will likely show that lighting problems contributed to the cause

of this accident. In particular, the lighting problems may have become so endemic at

?T.R., Vol. 6, pp. 889-925, Ex. 4. (Emphasis added).
pp P

10 Shawn Davis (“Davis”) Deposition (“Depo.”) 7/19/2007, pp. 41-42 (Deposition filed in Fayette
Circuit Court 12/12/2007).

"' Andy Richardson Depo., 7/19/2007, pp. 15-16 (Deposition filed in Fayette Circuit Court
12/12/2007).

12 Davis Depo., pp. 54-55.
B TR, Vol. 6, pp. 889-925, Ex. 6.



BGA that taxiing onto an unlit runway in the early morning hours of August 27, 2006,
would not have been considered unusual for flight crews. Indeed, barely more than
twenty-four hours prior to the accident, Flight 5191 First Officer James Polehinke landed
on Runway 22 at BGA when all centerline lights and numerous west side edge lights
were out due to the construction project. According to news reports, Runway 22’s
centerline in-pavement lights were still not working on the day of the accident. The
Cockpit Voice Recorder of Comair Flight 5191 captured First Officer Polehinke’s
confusion about the lights ten minutes before the accident:

05:56:49.9

CAM-2 “two two up to six, white data * FMS, flaps
twenty. * smokes or breaks come back here, come into four
or two two. on two two the ILS is out. or the glideslope is,
the REILS are out. the uh, came in the other night it was
like [sound similar to audible exhale] lights are out all over

the Qlace.”14

2. The marking and signage problems at BGA

The Board and Corporation also violated FAA AC 5370 by tailing to ensure that
the signage and markings at BGA matched the Jeppesen map in use by the Flight 5191
crew on the day of the accident. AC 5370 directs airport operators and contractors to
consider “[ijmproper or inadequate marking or lighting of runways (especially thresholds
that have been displaced or runways that have been closed) and taxiways that could cause
pilot confusion and provide a potential for a runway incursion” during the course of
construction projects. According to the Signage and Marking Plan that the Board and

Corporation submitted to the National Transportation Safety Board (*“N'TSB”), dated one

H See Excerpt of Cockpit Voice Recorder from Group Chairman’s Factual Report included in
National Transportation Safety Board’s (“NTSB”) investigation (emphasis added) attached hereto
as App. 4.



day after the accident, one of the two primary taxiway connectors to Runway 22 was
labeled as “A” on the BGA airfield, while the Jeppesen map used by flight crews
identified the same taxiway as “A-5.1°
In addition, BGA’s taxiway and runway signs were themselves informationally
deficient. On the day of the accident, Taxiway “A-5” on the Jeppesen map was the only
connector available to reach Runway 22; Taxiway “A” was closed north of Runway 26.
The turn onto Taxiway “A-5" in route to Runway 22 required a plane to cross Runway 26
and then make a ninety degree left turn. Under FAA regulations, a directional sign
should have been in place at BGA to direct flight crews to the proper destination under
these circumstances. In sum, the Board and Corporation’s failure to (1) match the
runway and taxiway signs with the Jeppesen map in use by the Flight 5191 crew, (2)
place a directional sign at the intersection of Taxiway “A” and Runway 26 to indicate the
proper pathway to Runway 22, and (3) ensure that the Flight 5191 crew was advised of
the proper path of progression to Runway 22 in all likelihood confused the Flight 5191
crew and ultimately contributed to their turn onto and attempted take-off from Runway
26 believing it was Runway 22.
Articles appearing in various newspapers reported the dangerous situation created
at BGA that confronted pilots intending to use Runway 22:
It looked like a setup {for an accident] to me. Woodburn
[an airline captain from Henrico County] said: “[ could see
it happening at night.”

(Times Dispatch (www.timesdispatch.com), Monday, August 28, 2006).

1 See BGA Signage and Marking Plan 8/28/2006 as provided to the NTSB, attached hereto as App.
5.



* ¥ ¥

Lowell Wiley, a flight instructor who flies almost daily
from Lexington, said he was confused by the redirected taxi
route when he was with a student taking off from the main
runway Friday. “When we taxied out, we did not expect to
see a barrier strung across the old taxiway,” Wiley said. “It
was a total surprise.”

(Detroit Free Press (www.freep.com), August 29, 2006).

* ¥ %k

A long-time commercial pilot who didn’t want to be
interviewed on camera told me turning onto the wrong
runway here would be an easy mistake to make.

(13WVEC (www.whasl1.com), August 29, 2006).

3. The problems with Notice to Airmen (“NOTAMs”) at BGA

While discovery is incomplete regarding the NOTAMs available at the time of the
accident, it 1s clear that the data provided to crews that morning was not accurate,
complete or clear in terms of the changes to runways and taxiways resulting from the
construction project.'® Pursuant to AC 150/5200-28C, 9 9, the Board and Corporation are
“expected to make known, as soon as practical, any condition on or in the vicinity of the
airport, existing or anticipated, that will prevent, restrict, or present a hazard during the
arrival or departure of aircraft.”'” For instance, when runway and taxiway conditions
change, airport operators are required to advise airport users via NOTAMs of the changes

and how the changes impact flight operations. Although NOTAM responsibility is

16 The Local NOTAM issed by BGA, for instance, stated that Taxiway A north of 26 was closed,
when in fact the BGA had renamed a taxiway as “A”.

17 See FAA AC 150/5200-28C, pertinent portions attached hereto as App. 6. (The AC provides in
fn. 2 that “local coordination with airport users such as air carriers and other commercial
operations should be conducted as far in advance as possible to minimize the impact construction
projects, planned surface closures, or other conditions have on the operation of the airport.”).
(Emphasis added).




shared with the FAA, the Board and Corporation have the ultimate duty to accurately and
completely report runway and taxiway closures, pavement, lighting outages, signage and
markings, and other hazards associated with construction projects.'®

The Board and Corporation violated this regulation in failing to advise the Flight
5191 crew that: (1) the taxiway signs on the airfield did not correspond with the crew’s
Jeppesen map; (2) taxiway “A-5,” renamed “A” unbeknownst to the crew, was the only
taxiway connector available between Runway 26 and Runway 22; and (3) take off from
Runway 22 via the newly designated taxiway “A” did not allow for the full take off
distance mandated by the FAA and therefore required a back-taxi.'’

4. The improper use of barricades, warning signs and hazard markings at
BGA

The Board and Corporation also failed to use proper barricades to prevent the
tragic accident that occurred on August 27, 2006. The sun had not yet risen when Flight
5191 crashed. Runway 26, as a daytime only runway, should have been closed in
accordance with FAA regulations. During construction projects, the FAA may consider
such a runway “temporarily closed” and provide very specific instructions to airport
operators on how to close these types of runways.?’ For instance, AC 150/5340-1J, 18, 4

41*" and AC 150/5370-2E, p. 10, § 3-8% state:

18 See, App. 6, p. 3, fn. 2.

¥ “Back-taxi” means taxiing to the end of a runway and making a “U” turn to utilize the
published full runway length.

% The FAA would likely conclude a lighted “X” was required based upon the mismatching maps
and signage plans, the closed taxiway in proximity to intersecting runways under construction
and the lighting problems.

2 See FAA AC 150/5340-1] pertinent portions attached as App. 7.

22 See App. 2.



41. TEMPORARILY CLOSED RUNWAYS AND
TAXIWAYS. The following procedures are to be followed

when it is necessary to temporarily close a runway or a
taxiway:

a. When it is necessary to provide a visual indication that a
runway is temporarily closed, X’s are placed only at each
end of the runway on top of the runway designation
markings or just off the runway end when required by
construction activity. The X’s are yellow in color and
conform to the dimensions specified [in the regulation].

* % %k

NOTE: The airport operator is responsible for determining
the need for a visual indication that a runway or taxiway is
closed and for determining the safest place to put the X. In
making this determination, the airport operator should
consider such things as the reason for the closure, duration
of the closure, airfield configuration, and the existence and
hours of operation of the airport traffic control tower.

¥ k %

3-8 CLOSED RUNWAY AND TAXIWAY
MARKING AND LIGHTING

A very effective and preferable visual aid to depict
temporary closure is the lighted “X” signal placed on or
near the runway designation numbers. This device is much
more discernible to approaching aircraft than the other
materials described. If the lighted “X” is not
available...the airport operator may install barricades,
traffic cones, activate stop bars, or other acceptable visual
devices at major entrances to the runways to prevent
aircraft from entering a closed portion of runway. The
placement of even a single reflective barricade with a “do
not enter” sign on a taxiway centerline can prevent an
aircraft from continuing onto a closed runway.

* ¥ %

b. Temporarily closed runway and taxiways.

For runways that have been temporarily closed, place an
“X” at each end of the runway. With taxiways, place an
“X" at the entrance of the closed taxiway.




The Board and Corporation regularly used a lighted “X” as prescribed by the AC
and kept it stored in a warehouse behind BGA.? Construction meeting notes produced
by the FAA reveal that the airport maintenance department used lighted “X’s” to close
runways when the entire airport was closed for paving the weekend prior to the Flight
5191 crash.** For reasons unknown at this time, the Board and Corporation neglected to
place the “X” on the closed and unlit Runway 26 at nighttime despite being advised by
the FAA to exercise heightened caution during the construction period. The completion
of this simple task would have prevented the deaths of 49 people aboard Comair Flight
5191.

D. Lexington-Fayette Urban County Airport Board

Although the trial court permitted very little discovery,” financial documents of
the Board and Corporation, the deposition testimony of John Rhodes,*® as well as the
statutory provisions applicable to airport boards, establish that the Board and Corporation
are not units of central state government. Instead, they are autonomous entities that
engage In proprietary activities just like any other private transportation company.

The Board is a corporation organized pursuant to KRS 183.132, ef seq. It was

created by the predecessor to Lexington-Fayette Urban County Government (“LFUCG”)

# James Maupin Depo., 3/14/2007, pp. 122-125 (Deposition filed in Fayette Circuit Court
12/12/2007).

% T.R, Vol. 6, pp. 889-925, Ex. 7.

» Throughout this litigation, the Board and Corporation have refused to respond to Comair's
deposition and document requests while this immunity issue was pending. In a June 22, 2007
hearing, the circuit court ordered them to respond to all written discovery but only permitted
Comair to depose one Board officer, John Rhodes, prior to the August 2, 2007 oral argument on
immunity. The Board and Corporation did not fully respond to Comair’s discovery requests
until one month after the circuit court issued its ruling.

2% Mr. Rhodes is the Director of Administration and Finance, Blue Grass Airport.
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as a distinct and separate entity. It consists of ten directors, one of whom is the mayor of
Lexington-Fayette Urban County, and the others appointed by the mayor for staggered
terms.”” Board members may be removed from their position only upon “a showing...of

. _ 2
misconduct as a board member or upon conviction of a felony.”*

The Board “may sue
and be sued, contract and be contracted with, and do all things reasonable or necessary to
effectively carry out the duties prescribed by statute.”® Only when i1ssuing bonds does
the Board act as a “legislative body.”*"

The Board’s statutory function is to “establish, maintain, operate and expand”
airport facilities.”® The Board is statutorily authorized to acquire by contract, lease,
purchase, gift or condemnation real or personal property and may “make, adopt and
enforce such rules, regulations and ordinances as it may find necessary, desirable or
appropriate for carrying into effect” its purposes.3 > While the Corporation owns the
airport property, it leases the property to the Board, which “maintains and operates” the
airport for the Corporation and “takes care of all of the business matters for the
Corporation.” The Board is solely responsible for the day-to-day operation of BGA.

The Board is responsible for setting rates, charges and fees for common carriers

34

and others using its facilities.” The Board has its own defined contribution retirement

27 KRS 183.132(4)(e).

# KRS 183.132(18).

2 KRS 183.132(3).

o Id.

3T KRS 183.133(1).

32 KRS 183.133(4), (6).

# See John Rhodes Depo. 6/29/2007, p. 43 (Deposition filed in Fayette Circuit Court 12/12/2007).
KRS 183.133(2).
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plan for its employees.® It may borrow money on its own credit and pledge its income,
the airport properties and its facilities as security for monies borrowed.*® In addition, the
Board may issue bonds in accordance with KRS Chapter 58 or KRS 183.630, er segq.

The Board’s financial statements and Mr. Rhodes’ deposition reflect that the vast
majority of the Board’s capital funding derives from revenue bonds issued by the
Corporation, grants by the FAA and its own revenue-generating activities. The Board’s
financial statements for fiscal year 2006 show total net assets of almost $79,000,000. Of
this amount, $71,812,061 consists of revenue bonds issued by the Corporation and are
considered restricted assets.*’ The remaining assets of $7,134,121 largely consist of cash
balances and other assets not pledged to bondholders.*®

The Board receives significant grant monies from the FAA to fund projects
pursuant to the FAA’s Airport Improvement Program.”” For the year ended 2006, the
FAA gave grants to the Board totaling $53,773,518.%

In comparison to the funds generated by revenue bonds and provided by the FAA,
the Board and Corporation receive very little funding from the Commonwealth of
Kentucky and LFUCG. In 2007, the Kentucky Department of Aviation awarded the
Board a $200,000 grant for the construction of box hangars, which will be leased to

general aviation owners or operators and managed by the Board.*' The Commonwealth

35 Rhodes Depo., p. 88.

36 KRS 183.135.

37 Rhodes Depo., Ex. 74, p-4.
38 Id.

3 Rhodes Depo., Ex. 74, p. 5.
% Rhodes Depo., Ex. 74., p. 61.
41 Rhodes Depo., pp. 65-66.
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also leases from the Board weather equipment housed at the airport for $50 per month.*?
Other than the one-time $200,000 grant and the miniscule monthly lease payments, the

Board and Corporation have received no other funding from the Commonwealth in the

past four years. The only funding received from LFUCG over the past few years are

“very small contributions” of $25,000 or $50,000 to assist in marketing airlines and
airline service to the community.*

The Board generates substantial revenue from its proprietary transportation
activities. The Board’s website comments that BGA serves over 1,000,000 passengers a
year, offers commercial flights to worldwide destinations, and currently offers non-stop
service to many major U.S. cities, including New York, Dallas, Houston, Newark,
Detroit, Memphis, Chicago, Atlanta and others, with connecting service to points

worldwide. ™

In 2004, BOA was named the fifth fastest growing airport in the nation and
the seventh fastest growing airport in North America, with a total of 607,520
emplanements.”> BGA also handles cargo transportation and provides general aviation
services, including recreational and business users.’® The Board’s 2006/2005 financial

statement states that the Board is an “autonomous” entity and “as landlord” of BGA, the

Board “rents space and assesses fees and charges to the airlines and businesses providing

4 Rhodes Depo., p. 67.
43 Rhodes Depo., pp. 69-70.

“ www.b[uegrassairportcom

4 Rhodes Depo., Ex. 73, pp. 3, 6.

% Rhodes Depo., Ex. 74, p. 3.



goods and services to the traveling public and to the civilian, business, governmental and
military users of the Airport.”"’

The Board’s primary sources of revenue are passenger and facility charges to
users of the airport as well as various charges that constitute operating revenue, which for
2006 totaled more than $11,000,000.*® Among the sources of operating revenue the
Board receives are parking lot fees pursuant to its contract with Republic Parking
Systems.49 In 2006, the Board received $3,540,588 in parking lot revenue.”’ The Board
also charges a concession fee to rental car companies, fees for “The Club at Blue Grass,”
(a lounge the Board owns and operates that serves “beverages”, snacks and provides
“personalized services”),”' a fuel flowage fee based on gallons of fuel sold,” fees for
permitting corporations or individuals to advertise in the terminal lobby, baggage claim
and concourse areas, and a myriad of other revenue-producing activities.® [n 2006, the
Airport received $552,833 in concession fees and rental sales.’*

The Board’s financial statements reflect that BGA’s gross revenues have

increased from $9.565,251 in 1997 to $14.127.320 in 2006.>> It had operating and non-

operating revenues combined of $25,453,566, total revenues exceeded total expenses by

4 Rhodes Depo, Ex. 74, p. 2.

# Rhodes Depo., Ex. 74, p. 44.
% Rhodes Depo., pp. 37-38.

% Rhodes Depo., Ex 74, p. 44.

51 Rhodes Depo., pp. 76-77, 79.
52 Rhodes Depo., pp. 82-83.

53 Rhodes Depo., Ex. 77.

3 Rhodes Depo., Ex. 74, p. 21.
% Rhodes Depo., Ex. 74, p. 46.
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$11,264,880, and a net cash flow from operating activities exceeding $2,400,000.°° The
Board is prohibited from transfering its funds to LFUCG.*’

The Board and its general counsel consider the Board to be an autonomous entity,
separate and distinct from, and not controlled by, either the state or LFUCG. In
counseling the Board regarding the language of its Agreement with the Kentucky
Transportation Cabinet concerning access from U.S. 60 to a new fire training facility, the
Board’s counsel, Landrum & Shouse, advised the Board to delete the reference to the
Board as “a public entity of the Urban County Government” because the Board is “a

separate entity created by state statute.”®

In connection with the four-phase project
underway when Comair Flight 5191 crashed, a city engineer with over twenty (20) years
of service with LFUCG represented to a subcontractor that “[t]he Bluegrass Airport is not
a government agency, it is a private entity.””

In recognition of its autonomy from the state and LFUCG, in 2006 the Board paid
$393,955.00 in premiums for insurance,®® including a $150,000,000 limit general liability
policy that is defending the Board and Corporation in the Comair Flight 5191 litigation.*'

The Board’s 2006 and 2005 Annual Financial Report states:

[tlhe Airport is exposed to various risks of loss related to
torts; theft of, damage to, and the destruction of assets,
errors and omissions; injuries to employees; and natural

% Rhodes Depo., Ex. 74, pp. 22, 44.
7 Rhodes Depo., Ex 74, p. 23; see also, 49 U.S.C. § 471.33; 64 FR 7696-01.

58 See 7/31/1996 letter from Sandra Mendez-Dawahare to John Slone, and revisions to Agreement
between Commonwealth of Kentucky, KTC Department of Highways and the Board attached
hereto as App. 8.

¥ T.R. Vol. 6, pp. 889-925, Ex. 1.
% Rhodes Depo., Ex. 74, p. 33.
6! Rhodes Depo., Ex. 80.
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disasters. The Airport has purchased commercial insurance
to cover these risks. The amount of commercial coverage
has not decreased nor has the -amount of settlements
exceeded coverage in any of the past three fiscal years....%

In October 2004, the Board released a “Staffing Analysis” for the “Planning and
Development Department” in which the Board characterized itself as an “independent
Airport Authority”:

Since Bluegrass Airport is owned and operated by the
Lexington-Fayette Urban County Airport Corporation, it
functions differently in that it operates independently from
City or County government units, and functions more
appropriately as an independent Airport Authority. Since
Blue Grass Airport cannot and does not rely on other local
units of government to provide organizational resources,
the Airport must therefore develop the necessary staff
resources and specialization internally, or rely upon outside
consultants and contractors.*®

E. Lexington-Urban County Airport Corperation

The Corporation is a non-stock, non-profit corporation that is authorized to
“contract and be contracted with, sue and be sued.”® Its purpose is to “acquire,
construct, equip, and operate airport facilities and appurtenances thereto.”®  The
Corporation owns all of the airport facilities and assets. It is run by six directors who
must be members of the Board.

Mr. Rhodes testified that the Corporation was formed solely to issue bonds to

finance improvements.*® It may also borrow monies and pledge the airport’s real or
p y pledg p

%2 Rhodes Depo., Ex. 74, p. 31.

¢ See Lexington-Fayette Urban County Airport Board/Blue Grass Airport Planning &
Development Department Staffing Analysis Final Report 10/2004, attached hereto as App. 9.

64 KRS 183.132(3).
% See TR, Vol. 7, pp. 947-955, Ex. C.
% Rhodes Depo., pp. 25-26, 28.
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personal property as collateral. Bonds issued by the Corporation do not constitute “an
indebtedness or pledge of the credit or taxing power within the meaning of any
constitutional or statutory provision whatsoever of the Commonwealth of Kentucky or
any political subdivision or governmental unit thereof; Lexington-Fayette Urban County

»*7 " The Corporation is also obligated to

Government, the Board or the Corporation.
indemnity its officers and directors “against any liability...to the extent of the

indemnification authorized by KRS 273.171(d).”

F. The Comair 5191 Litigation

On September 1, 2006, Joshua Isaac Adams, Administrator of the Estate of
Rebecca L. Adams, deceased, filed a wrongful death action against Comair in Fayette
Circuit Court, Case No. 06-CI-3749, seeking to recover damages arising out of the Flight
5191 crash. The Adams action was the first case filed in the Comair 5191 Litigation.
Lawsuits were filed on behalf of forty-four (44) of the forty-seven (47) deceased
passengers. Originally, cases were filed in both state and federal court.

There are twenty-nine (29) passenger claims against Comair pending in the
United States District Court for the Eastern District of Kentucky, Central Division at
Lexington. There is one passenger case pending in Florida state court, and it is expected
to be removed to Florida federal court by the United States of America (“USA™) and
ultimately transferred to the Eastern District of Kentucky. The three crew members have
each filed their own claims against the USA and the Board and Corporation, as well as

others engaged in construction activities at BGA when the crash occurred.

67 Rhodes Depo., Ex. 75.
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On May 21, 2007, Comair filed the Third-Party Complaint at issue in this appeal
against the Board, the Corporation, and John Does 1-20 in their official and individual
capacities. The Third-Party Complaint alleges, inter alia, that the Board and Corporation
failed to use the NOTAM system to advise the Flight 5191 crew of changes to taxiways
and runways, to maintain adequate lighting so that the Flight 5191 crew could safely
navigate the taxiways and runways, and to use proper barricades, i.e., the lighted “X”, to
block Runway 26 at night during the construction period.

G. The Circuit Court’s Ruling

On June 13, 2007, the Board and Corporation moved to dismiss Comair’s Third-
Party Complaint on the ground of sovereign immunity. On August 2, 2007, the Fayette
Circuit Court, Diviston Three, held a hearing on the motion to dismiss. In his comments

from the Bench, Judge Ishmael acknowledged that the Berns analysis may well determine

... whether the Board and Corporation are immune from suit.®® Even though Berns, Kea-

Ham, and Autry implicitly reject the rationale of /nco, Judge Ishmael believed, however,
that he was obligated to follow the holding in /nco because it had not been expressly
overruled by Berns or Kea-Ham and because of the Board and Corporation’s connection
with Lexington-Fayette Urban County Government.*

The circuit court awarded the Board and Corporation summary judgment on the

ground of sovereign immunity based upon the Court of Appeals’ opinion in /nco and the

statement of public purpose for certain aviation activities set forth in KRS 183.123.

¢ 8/2/2007 Oral Argument hearing before Judge Ishmael regarding the Board and Corporation’s
Motion to Dismiss (videotape of hearing certified by Fayette Circuit Court, 12/20/2007).

¢ In his order granting summary judgment, Judge Ishmael expressly withheld ruling on Comair’s
claim against the Board and Corporation’s officers, directors, members and employees for
“ministerial acts or omissions” in their individual capacities.

18



V. ARGUMENT

This matter was preserved for appellate review by the Response Comair filed to

the Airport Defendants’ Motion to Dismiss.”’ In order to fully understand the circuit

court’s misplaced reliance on Inco, it is essential to compare Inco’s holding with Grau’’

and its progeny.
A. From Gnau To Inco To Berns To Autry - The Evolution Of Sovereign

Immunity Law In Kentucky And Why The Board And Corporation Are Not
Immune From Suit For Their Neglisence

1. The doctrine of sovereign immunity

The doctrine of sovereign immunity stems from the ancient notion that “the King
can do no wrong.” Sovereign immunity was not, as sometimes asserted, created by any
constitutional or statutory provision. It is a common law concept that is an inherent
attribute of the Commonwealth.”>  Whether an entity authorized and created by state
statute is entitled to sovereign immunity is an issue of law to be decided by the Court ona
case-by-case basis.”

Governmental immunity is intended to protect the public resources and enable
government entities to function with some certainty as to the costs of any future

liability.” Over the years, however, Kentucky courts have acknowledged their reluctance

TR, Vol. 4, 573-601.
7t Gnau v Louisville & Jefferson County Metro. Sewer Dist., 346 S.W.2d 754 (Ky. 1961).

2 Yanero v. Davis, 65 5.W.3d 510, 523 (Ky. 2001). The Supreme Court in Yanero distinguished
between sovereign immunity and governmental immunity. Sovereign immunity applies to the
state, legislators, prosecutors, judges and others, doing essential work for the state and it is
absolute. Governmental immunity is derived from the doctrine of sovereign immunity and
extends the protection against tort liability to certain government agencies. The Board and
Corporation based their motion on sovereign immunity. See also, Autry, 219 SW.3d at 717.

73, Berns, 801 S.W.2d at 329.
7 62 C.J.S. Municipal Corporations § 663 (2007).
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to extend immunity to government entities that perform functions that the 1890
Constitutional Convention never intended to be protected under this doctrine. In the oft-
quoted dissent of former Chief Justice John Palmore in Cullinan v. Jefferson County:”

Sovereign immunity should be limited strictly to what the
Constitution demands, for the simple reason that in a
civilized society it is morally indefensible. The very idea
that an innocent citizen run down on the street by a reckless
motorist can recover of the driver’s employer if the
employer is another private citizen, or a private business
organization, but has no recourse if the employer happens
to be one of the myriad governmental agencies which today
engage in so many activities formerly considered to lie
within the exclusive domain of private enterprise, is
offensive on its face. It is no answer to say that the
government must see to its fiscal integrity. So must every
private citizen be concerned for his own financial
resources. It 1s no more a hardship for a governmental unit
to buy liability insurance than it is for a private
individual.”®

Counties are entitled to sovereign immunity because they are a political

~ subdivision of the state.”’ State agencies may be entitled to g;ovéfnmental immunity 1f

75 418 S.W.2d 407, 411 (Ky. 1967).

76 Cullinan, 418 SW.2d at 411. In a more recent dissent, Justice Wintersheimer aptly stated in
Withers v. Univ. of Kentucky, the current rationale for curtailing the doctrine:

In our contemporary society, government has become increasingly
entangled in every aspect of human endeavor. When so engaged,
government obviously becomes the subject of an analysis as to what its
proper function is. The increasing involvement of government in
everyday life opens it to the possibility of negligent conduct which must
be compensated in a reasonable fashion. It is necessary to realize there are
two classes of powers inherent in the nature of government. One, is a so-
called governmental function, and the other has character of a proprietary
or private basis. There is no perfect assignment of responsibilities and
each situation must be treated on a case-by-case approach. Withers v.
Univ. of Kentucky, 939 S.W .2d 340, 348 (Ky. 1997).

7" Hempel v. Lexington-Fayette Urban County Gou't, 641 S.W.2d 51 (Ky. 1982).
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they are not engaged in a proprietary activity and are able to satisfy certain tests.’®
Entities authorized by statute and created by a county are not entitled to governmental
immunity if they engage in a proprietary activity, operate independently of the county or
9

fail to satisfy the same tests imposed on state agencies.’

2. The development of the two-pronged test in Grau and its progeny

The critical issue for purposes of sovereign immunity is whether the Board and
Corporation constitute state agencies or municipal corporations.80 If they are municipal
corporations then they are not immune from the claims of Comair.®' In making the
determination of whether a statutorily authorized entity is a state agency or municipal
corporation, this Court has reaffirmed the applicability of the two-prong test first
established in Gnau. The test is (1) does the entity operate under the “direction and

control of the central State government” and (2) is it “supported by monies which are

282

disbursed by authority of the Commissioner of Finance out of the State Treasury.
In Gnau, the plaintiff filed a personal injury claim in the Board of Claims against
the Louisville & Jefferson County Sewer District. The board dismissed the claim on the
ground that it had no jurisdiction over the Sewer District. The circuit court affirmed. At
the time, KRS 44.070 provided that the Board of Claims’ jurisdiction extended to:
[i]nvestigate, hear proof, and to compensate persons for
damages sustained to either person or property as a

proximate result of negligence on the part of the
Commonwealth, any of its departments or agencies, or any

78 See Gross v. Ky. Bd. of Managers of World Columbian Exposition, 49 S.W. 458 (1899); Yanero, supra.;
Berns, supra.

7 Yanero, supra.; Kea-FHam, 37 5.W.3d at 706-707.

80 Berns, supra; Kea-Ham, supra.

81 Kea-Ham, 37 S.W.2d at 706.

82 Berns, 801 S.W.2d at 331; Gnau, 346 S.W.2d at 755.
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of its officers, agents or employees while acting within the
scope of their employment by the Commonwealth or any of
its departments or agencies.

On appeal, the former Court of Appeals first noted that the Sewer District was
immune from civil suit as an “agency of the state” performing a governmental function.
For that reason, the sole issue before the Court was whether the Sewer District was a
“state agency” whose immunity was waived under the Board of Claims Act. The Court
then adopted a two-prong test to determine whether a purported public entity is a “state
agency” and thus an “arm or branch of the central State government.”

The Gnau Court held that an “agency of the state” is not automatically deemed a
“state agency” or “arm or branch of the central State government” falling under the
purview of the Board of Claims Act. Instead, the Board of Claims Act only applies to

“those agencies which are under the direction and control of the central State government

and are supported by monies which are disbursed by authority of the Commissioner of .

Finance out of the State treasury.”83 Hence, a public agency deemed to be immune from
sutt, such as the Sewer District, was not a “state agency” or “arm or branch of the state
government” subject to the Board of Claims jurisdiction because the District was an
independent, autonomous and economically self-sustaining public corporation.®
Twenty-five years later, the Court of Appeals in Inco created a new and different
test for sovereign immunity from the test established in Grau. Before the Inco Court was
the issue of whether the Board was a unit of urban county government and therefore

entitled to share in the State’s sovereign immunity. The case involved allegations that the

Board was negligent in snow removal after which the plaintiffs sustained personal

8 Gnau, 346 S.W.2d at 755.
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injuries and property damage when their aircraft crashed into a snow embankment while
landing at BGA. The trial court granted summary judgment for the Board on the ground
of sovereign immunity.

In affirming the summary judgment, the Court of Appeals did not consider
whether the Board was a state agency or municipal corporation. Indeed, it did not even
acknowledge the existence of Gnau. At the outset of its opinion the Court stated that
“this litigation revolves around sovereign as opposed to municipal immunity.” The Court
rested its decision solely on the basis that regardless of whether the Board was originally
created by Fayette County or the City of Lexington, the Board automatically became
entitled to sovereign immunity once Fayette County and the City of Lexington were
merged into Lexington-Fayette Urban County Government.®

Six years later, this Court reaffirmed and refined the use of the Grau two-prong

-.analysis in Berns to determine whether a statutorily created entity is entitled to sovereign

immunity. The plaintiff in Berns was injured after a fall that occurred at the Kentucky
Center for the Arts (the “Center”). The lower courts upheld the Center’s immunity
defense. This Court recognized, however, that the application of the sovereign immunity
doctrine has been inconsistent, “resulting in diverse decisions difficult to reconcile.” This
Court then eliminated all doubt that sovereign immunity only applies “in suits which may
be legitimately classified as ‘brought against the Commonwealth.””

The Center’s immunity defense was premised upon the fact that it was created as

a state agency pursuant to statute and therefore entitled to share in the sovereign

8 Inco, 705 S.W.2d at 934 (citing Hempel v. Lexington-Fayette Urban County Gov't, 641 SW.2d 51
(Ky. App. 1982)).

8 Berns, 801 5.W.2d at 329 (citing Wood v. Bd. of Ed. of Danuville, 412 S.W.2d 877 (1967) and Rooks v.
Univ. of Louisville, 574 S.W.2d 923 (Ky. App. 1978)).
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immunity of the Commonwealth. Relying on Grau, this Court rejected that argument
and applied the Gnau two-prong test to determine whether a statutorily authorized entity
is entitled to sovereign immunity. This Court held that only if the entity can demonstrate
that it operates under the “direction and control of the central State government” and is
substantially “supported by monies which are disbursed by the authority of the
Commissioner of Finance out of the State treasury” is an entity entitled to sovereign
immunity.87

In a clear departure from the Court of Appeals’ rationale in /nco, this Court in

Berns rejected the notion that a “unit” of a county can never be classified as a municipal

corporation:

The term “municipal corporation” is not limited to a city,
and it is not only a city that “is no longer immune from suit
for tort liability” although there is language in Louisville
Metro. Sewer District v. Simpson, 730 S.W.2d at 940 that
might be construed to suggest otherwise. On the contrary,
as stated in Rash v. Louisville & Jefferson County Metro.
S. Dist., 217 S.W.2d 232, 236 (Ky. 1949), a “municipal
corporation” means nothing more than a local government
entity created by the state to carry out “designated”
functions. In Stephenson v. Louisville & Jefferson County
Bd. of Health, 389 S.W.2d 637, 638 (Ky. 1965), we held
that “the Board of Health is a municipal corporation,” and
then stated: “Since it is such a governmental unit, it falls
squarely under the decision in Haney v. City of Lexington,
386 S.W.2d 738 (Ky. 1964), and consequently cannot claim
governmental immunity.”®®

In examining the Center’s structure and organization, this Court emphasized 'that',
the Center was operated by its own board, that its board members could only be removed :

“for cause,” and that the Center was “a body corporate with full corporate powers” and

87 Id. at 331.
8 [d. at 331-332.
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had “exclusive control of all exhibitions, performances and concessions in the Center for
the Arts.”® Because the Center was an autonomous corporation engaged in the
“entertainment business”, the Court found that it was not under the direction and control
of the central state government, and thus failed the first prong of the Berns test. Since the
Center could not satisfy the first prong, this Court found it unnecessary to address
whether the Center was supported by monies disbursed by the Commissioner of Finance
90

out of the State treasury.

Because the Center failed the Berns test, it was deemed to be a municipal
corporation that did not carry out a function integral to state government and therefore
could not share in the Commonwealth’s sovereign immunity:

The line between what is a state agency and what 1s a
municipal corporation is not divided by whether the entity
created by state statute is or is not a city, but whether, when
viewed as a whole, the entity is carrying out a function
integral to state government....Sovereign immunity should
extend only to “departments, boards or agencies that are
such integral parts of state government as to come within
regular patterns of administrative organization and

structure.” Kentucky Center for the Arts Corporation does
not qualify for sovereign immunity under this concept.91

This Court subsequently applied the Berns analysis in Withers,” which involved a
medical malpractice claim against the University of Kentucky and certain physicians
employed at the University of Kentucky Medical Center. The trial court dismissed the

University on the ground of sovereign immunity and the Court of Appeals affirmed. In

" the Supreme Court, plaintiffs argued that the University failed to meet the Berns test and

89 Jd. at 330.
% Id. at 331.
91 Id. at 332.
92 Withers v. Univ. of Kentucky, 939 S.W.2d 340, 348 (Ky. 1997).

25



therefore was not entitled to sovereign immunity. This Court disagreed because both in
fact and by statute the Medical Center is an agency of the state and supported by state
funds. The University therefore met the two-prong test of Berns:

KRS 164.125(2), provides: The University of Kentucky
shall be the principal state institution for the conduct of
statewide research and statewide service programs and
shall be the only institution authorized to expend state
general fund appropriations on research and service
programs of a statewide nature financed principally by state
funds.

The language of KRS 44.073(1) establishes the University
of Kentucky as an agency of the state and KRS
446.010(31) defines “state funds” or “public funds” in such
a manner as to include sums paid to the University of
Kentucky Medical Center for health care sciences.

Numerous other statutes contained in KRS 164 establish
unmistakably that the University of Kentucky operates
under the direction and control of central state government
and that it is funded from the State Treasury.”

The Court in Withers commented that the University of Kentucky Medical Center
operated as a research and teaching institution for the State’s university. The medical
school was funded by the State, and the hospital was needed to fulfill requirements set
forth in medical school accreditation standards. “Medical students and those in allied
health sciences must have access to a sufficient number of patients in a variety of settings
to insure proper training in all areas of medicine.”® Thus, the Court concluded that the

Medical Center was both funded and controlled by state govenunen'tl.?ls,’

93 Withers, 939 S.W.2d at 343.
% Id. at 343.

9 Despite a clear application of Berns, the Board and Corporation have relied upon Withers for the
proposition that Inco settled their immunity once and for all and Kentucky courts have no
authority to revisit their status and apply Berns. For instance, the Board and Corporation in their
Supplemental Memorandum in Support of Motion to Dismiss [T.R., Vol. 7, p. 947-955], quoted
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It was not until Kea-Ham that this Court again applied the Berns test to a claim of
sovereign immunity. In Kea-Ham, this Court held that the Floyd County Development
Authority (“Authority”) did not satisfy either prong of Berns and was not entitled to
protection from its torts.

The Authority was a non-profit entity created by Floyd County pursuant to KRS
154.50-316. Its purpose was to “promote economic progress in the county by acquiring
and developing land for industrial and commercial usés;;"’96 The Authority was governed
by a six-person board appointed by the county’s Judge Executive. It received funding
from state agencies but was also permitted to borrow money and issue bonds on its own.
The Authority had purchased land it intended to develop. The improved land would then
be sold to a private corporation to construct a manufacturing facility. The Authority
contracted with Kea-Ham to perform the construction work. As part of the contract, the
Authority was to make periodic progress payments to Kea-Ham as work was completed.

In order for Kea-Ham to obtain the necessary performance bond to perform the
construction, the bonding company required confirmation from the Authority that it had
secured funding. The Authority’s board chairman wrote a letter to Kea-Ham confirming

that the Authority had obtained interim ﬁnancing.97 It later turned out that, in fact, the

from the Court in Withers stating: “once it has been determined that an entity is entitled to
sovereign immunity, this Court has no right to merely refuse to apply it or abrogate the legal
doctrine.” Withers, however, does not extend immunity to the Board or Corporation. Rather, the
Berns test must be applied first in order to determine whether the entity in question is in fact
entitled to sovereign immunity. If the entity meets the Berns test such that it is performing a -
function integral to state government, then immunity attaches and the Court has no right to
merely refuse to apply it or abrogate it. However, it is Comair’s position that even if the Court
finds that the Board and Corporation meet the Berns test, the entities are still not immune because
they were performing a proprietary rather than a governmental function. See discussion, infra.

% Kea-Ham, 37 S.W.3d at 705.
97 Id.
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Authority had not secured financing and was unable to pay Kea-Ham. Kea-Ham sued the
Authority and its board chairman. The circuit court held that both the Authority and its
board chairman were entitled to sovereign immunity. The Court of Appeals affirmed the
decision based on the test used in Inco.

On discretionary review, this Court implicitly rejected the rationale of [nco as
inconsistent with the two-prong test established in Berns. This Court held that neither the
Authority nor its board chaimian were entitled to immunity and re-affirmed the Berns
two-prong test, which the Authority failed to meet:

Application of the two-part Berns test to the Authority
indicates that it is a municipal corporation unprotected from
suit by the shield of sovereign immunity. With regard to the
control test, although the Authority’s board members are
appointed by the County Judge-Executive, they serve for a
term of four years and have independent responsibility for
making decisions for the Authority....The funding part of
the Berns test also indicates that the Authority is an
independent municipal corporation, as it has several
alternate means of funding. The Authority’s funding is not
limited to appropriations from the central government, as it
can receive grants from other agencies, borrow money on
its own credit, and issue bonds. It can also generate funds
by the purchase and sale of real estate. Moreover, the
source of funding for any individual project is not
determinative of sovereign immunity, as this determination
is made by analyzing the entity, not the specific project.98

In the present case, the circuit court was persuaded that [nco and the statement of

public purpose set forth in KRS 183.123 render the Berns two-prong test inapplicable to

 the Board and Corporation. This begs the question, however, why this Court has applied

the Berns test to determine the immune status of entities that are factually

indistinguishable from the Board and Corporation. Indeed, why did this Court reverse

% id. at 706-707.
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the Court of Appeals in Kea-Ham for not applying the Berns test to the Floyd County
Economic Development Authority if it did not intend for Berns to govern cases such as
the one at bar?

Since Kea-Ham, this Court has remained steadfast in its use of the Berns analysis
to determine whether a statutorily authorized entity constitutes a municipal corporation or
a state agency. In Autry, this Court’s latest pronouncement on immunity, plaintifts filed a
wrongful death suit against Western Kentucky University (WKU), WKU Student Life
Foundation (SLF), two fraternities, and certain employees of WKU after a WKU student
was killed in her dorm room on WKU’s campus. In holding that WKU, SLF and their
employees in their official capacities were entitled to governmental immunity, this Court
stated:

Governmental immunity extends to state agencies that
perform governmental functions (i.., act as an arm of the
central state government) and are supported by money from
the state treasury. Yanero v. Davis, 65 S.W.3d 510 (Ky.
2001). However, unless created to perform a governmental
function, a state agency is not entitled to governmental
immunity. Kentucky Center for the Arts Corp. v. Berns,

801 S.W.2d 327 (Ky.1990). An analysis of what an agengg
actually does is required to determine its immunity status.

This Court held in Autry that WKU was a state agency entitled to governmental
immunity because it met both prongs of the Berns test. As to the first prong, WKU was
under the direction and control of the state because it was performing the essential
function bf 'éducating state éitizens at the college lei(el. As to the secon’d prong;"WKU

was cleaﬂy supported by monies from the State treasury.

9 Autry, 219 S.W.3d at 717.

29



After finding WKU immune from suit, this Court found no need to apply Berns to
SLF because SLF was nothing more than an “agent or alter ego” of WKU. WKU’s sole
function was to hold title to property that in fact belonged to WKU. As a resuit, SLF was
entitled to qualified immunity for discretionary acts made in good faith and within the
scope of its authority or employment, but not entitled to immunity for the negligent
performance of ministerial acts. This Court explained:

SLF acts as an alter ego of WKU for purposes of holding
title to the dormitory properties and obtaining funding to
refurbish them. Every other operational function related to
the dormitories has been ceded back to WKU through the
Management Agreement. Article [V of the agreement
defines the duties of WKU and requires WKU to “provide
continuous real property services” and to “manage the
premises as residence halls for students.” More
specifically, Section 4.9 provides that WKU is responsible
for all personnel matters. Section 4.10 makes WKU
responsible for all housing policies, including those related
to curfew, alcohol and drugs, and public access. These are
rightfully WKU's duties. In reality SLF serves the
University, and acts only on its behalf. SLF has no truly
independent existence from WKU....Thus while SLF 1s an
incorporated entity, it exists only to serve WKU, and
derives its immunity status through WKU. As an agent or
alter ego of WKU, SLF, in its official capacity, is entitled
to official immunity because this Court has found that
WKU is entitled to governmental immunity.'®

Nowhere in the Autry opinion did this Court rely upon or even mention Inco.

The decisions in Gnau, Berns, Kea-Ham and Autry recognize that [nco is not the
test that the Board and Corporation must satisfy in order to be entitled to sovereign
immunity. In fact, Inco is inconsistent with this Court’s decisions in these case's.’ The
Board énd Corporation are only entitled to sovereign immunity if they can demonstrate

that they operate under the “direction and control of the central State government” and

00 [d_ at 719.
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are substantially “supported by monies which are disbursed by the authority of the
Commissioner of Finance out of the State treasury.”

B. Based On The Berns Two-Prong Test, The Board And Corporation Are Not
State Agencies And Their Negligence Is Not Shielded By Sovereign Immunity

The Board and Corporation are separate and autonomous entities, are not directed
and controlled by “the central State government,” and the vast majority of their funding
comes from sources other than the State treasury. 191 fndeed, the facts concerning the
existence and operations of the Board and Corporation are the opposite of the facts in
Autry that resulted in the Court’s decision that SLF was entitled to governmental
immunity. As a result, the Board and Corporation cannot satisfy either prong of the Berns
test.

As in Berns and Kea-Ham, the Board and Corporation have their own boards that
are independently responsible for their operations. Members of the Board and, therefore,
those of the Corporation, may only be removed from office “upon a showing...of
misconduct as a board member or upon conviction of a felony.” 192" Both the Board and
Corporation are “a body politic and corporate with the usual corporate attributes” who
may “sue and be sued, and contract and be contracted with” in their operations.103 The
Board has sole operational control over the day-to-day functioning of BGA and the

Corporation has sole ownership of BGA’s real and personal property. The Board has the

101 Berns, supra.
102 KRS 183.132(18).
103 KRS 183.132(3); see also, Berns at 330.
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power to “establish and fix reasonable rates, charges and fees for the use of the landing
area, ramps and other common aviation facilities.”'™

Similarly, the Board, not the Corporation, the State or LFUCG, has the sole
authority to establish charges and fees “by contract...for commercial vendors,
concessionaires or other persons for the use or occupancy of terminal or other ground use
facilities.”'” Clearly, the Board is successful in operating a transportation business and
performing these proprietary functions. Both the Board and the Corporatioh, ohe By
statute and one pursuant to its Articles of Incorporation, have the power to “borrow
money on [their] own credit.”'® This Court in Berns and Kea-Ham held that these
powers are inconsistent with direction and control by the central State government. Thus,
the Board and Corporation fail the first prong of the Berns test.

Nor does the Board or Corporation satisfy the second prong of Berns - that they
are supported by monies disbursed by the authority of Commissioner of Finance out of
the State treasury. The funding the Board and Corporation receive from the state is de
minimus in relation to the funding they receive from other sources. Their state funding
only comes from two sources: $50.00 per month for the lease of weather equipment, and
a grant of $200,000 in 2006. The vast majority of their funding comes from FAA grants,

revenue bonds they issue, passenger and facility contract charges, and concession fees.

Thus, the Board and Corporation’s funding “is not limited to appropriations from the

104 KRS 183.133(2).
105 KRS 183.133(3).
106 KRS 183.135; see also, T.R., Vol. 3, 400-447, Exs. C, D.
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central govemment.”w7 Instead, they largely depend upon “several alternate means of
funding.”lﬂg

[n the circuit court, the Board and Corporation contended that Kea-Ham
interpreted Berns to mean that the real test of their immunity is whether “when viewed as
a whole, the entity is carrying out a function integral to state government.” The circuit
court apparently accepted that argument. However, this Court in Kea-Ham applied the
Berns test, and Kea-Ham makes clear that satisfying the Berns test determines whether an
entity is carrying out a function integral to state govemment‘wg In other words, if the
state does not exercise control or its exercise is de minimus, and the entity can or does
rely on non-state funding, then the entity is not a state agency and is not carrying out a
function integral to state government.

The Board and Corporation also erroneously relied on KRS 183.123 for the
proposition that a declaration by the General Assembly that certain activities serve a
governmental function and public purpose ipso facto establishes their entitlement to
immunity. KRS 183.123 is entitled “Declaration of public purposes of governmental
actions in the field of aviation” and provides that:

The acquisition of any lands for the purpose of establishing
airports...the acquisition, establishment, construction,
enlargement, improvement, maintenance, equipping, and
operation of airports...are hereby declared to be public and
governmental functions exercised for a public purpose, and
matters of public necessity, and such lands and other
property and privileges acquired, zoned and used in the

manner and for the purposes enumerated in this chapter
shall and are hereby declared to be acquired, zoned and

107 Keg-Ham, 37 S.W.3d at 706.
108 I
19 [ - see also, Yanero, 65 5.W.3d at 510, 520.



used for public and governmental purposes and as a matter
of public necessity.

This Court rejected the Board and Corporation’s rationale in Kea-Ham. In fact,
Judge Johnstone in his dissenting opinion made the identical argument that the Board and
Corporation made in the circuit court. The Floyd County Development Authority
(“Authority”) in Kea-Flam was created pursuant to KRS 154.50-316, et seq., for the
purpose “to promote economic progress in the county by acquiring and developing land
for industrial and commercial uses.”"'® The “Declaration of public purpose” for such
activities is identical in all pertinent respects to KRS 183.123:
The acquisition of any lands for the purpose of developing
industrial sites, parks and subdivisions is hereby declared to
be a public and governmental function, exercised for a
public purpose, and a matter of public necessity, and such
lands and other property, easements and privileges acquired
in the manner and for the purposes enumecrated in KRS
154.50-301 to 154.50-346 shall and are hereby declared to

be acquired and used for public and governmental purposes
and as a matter of public necessity.'"!

Justice Johnstone acknowledged “the majority correctly applied the two-pronged
test” in Berns “[i]n determining whether the Authority is entitled to the protection of
sovereign immunity.”''? However, he disagreed with the majority’s application of the
test to the facts in the case. In applying’ the first prong of “direction and control of the
State government”, Justice Johnstone advocated that “the advancement of economic
development is clearly a fundamental function of state government as compared with the

promotion of the arts that we faced in Berns”'?

110 Keg-Ham, 37 S.W.3d at 708.
11 KRS 154.50-346.

12 Kea-Ham, 37 S.W.3d at 708.
us [d at 709.



Nevertheless, the Supreme Court of Kentucky held in Kea-Ham that the declared
public and governmental purpose was insufficient as a matter of law to clothe the
Authority with sovereign immunity. Instead, this Court applied the Berns two-part test
and held that the Authority neither operated under the direction or control of the central
State government nor was supported by monies which are disbursed by authority of the
Commissioner of Finance out of the State treasury. As a result, the Authority was not
entitled to sovereign immunity.

Acceptance of the Board and Corporation’s argument would mean that the
General Assembly could bestow sovereign immunity as it sees fit; a concept that this
Court has rejected because it is incompatible with the fact that the General Assembly may
not give sovereign immunity to anyone, it can only waive immunity.'"*

Because the Board and Corporation cannot meet the Berns test they are not
“carrying out a function integral to state government.” But, there are other reasons as
well, see infra, why their operation of BGA is not an organic role of state government. It
is the function of government to govern — including regulate business, whether in the
entertainment, health, medical transportation or a myriad of other markets. It is not an
integral function of government to engage in commercial activity, such as was the case in
Berns and Kea-Ham. The Board and Corporation’s motion should have been overruled,

and cither summary judgment entered in favor of Comair or the trial court should have

allowed Comair to undertake further discovery.

14 Yanero, 65 S.W.3d at 523-524.



C. The Board And Corporation Are Engaged In A Proprictary Venture And
Are Not Performing A Function Integral To State Government

Regardless of whether this Court finds that the Board and Corporation are
agencies of the state, they are not protected by sovereign immunity because they are
engaged in a proprietary venture, i.e., transportation. BGA is a business in which the
Board generates revenue from customers traveling to and from BGA. A large portion of
the Board’s revenue comes from the operation of businesses in the terminal and fees paid
by pilots and airlines for use of the facility. Much of BGA’s revenue also comes from
user fees, facility fees, advertising fees, concession fees, aircraft fuel fees, parking fees,
landing fees and the operation of a lounge for airline club members. This revenue is
generated by the public - over one million customers use BGA each year. In other words,
the Board’s revenue is derived from the business generated by the traveling public.

The circuit court did not address the proprietary nature of the airport’s
transportation business in its summary judgment order. Instead, the trial court simply
ruled that the Board and Corporation are agencies of the state pursuant to /nco and
therefore are entitled to sovereign immunity. This issue, which the trial court failed to
address, is critical because as a matter of law even state agencies when engaged in a
proprietary function are not pfotected by sovereign immunity.'"

" Kentucky appellate courts have consistently held that government-created entities

are not entitled to sovereign immunity when they engage in proprietary ventures.''® In

" Gross, Kentucky’s legislatﬁre created a board of managers for the purpose of promoting

15 Jd at 520.
16 Gross, 49 S.W. at 459 (Ky. 1899).



Kentucky products and industry at the 1893 World Exposition.“7 The board was
responsible for erecting a headquarters at the exposition containing a restaurant and
concession stands.''® Like BGA, the board entered into contracts with private vendors to
operate the restaurant and concessions.''?  Plaintiff was a vendor that the board
contracted with to operate the restaurant.'”’  Plaintiff filed suit alleging that the board

breached the provisions of the restaurant contact. The trial court dismissed the lawsuit on

‘the ground of sovereign immunity.

The former Kentucky Court of Appeals reversed the trial court’s dismissal and
held that the board of managers was not protected by sovereign immunity because the
board was engaged in proprictary activities. The Court explained its reasoning:

It is true that this board has been called, in an opinion of
this court, an “agency of the state.” It was an agency of the
state, but it was also vested with corporate powers, and in
its corporate capacity it may be sued for its corporate acts,
just as any other corporation... The board was not created to
discharge any governmental function. The erection of a
headquarters building and the running of a restaurant were
matters of business, in which this board stood on the same
plane as others engaged in like undertakings. 12!

More recent opinions from this Court recognize the continued vitality of the
principles set forth in Gross. In Berns, this Court held that a state-created corporation
operating a theater was not protected by sovereign immunity because it was engaged in

the “entertainment business”:

u7 id. at 458.
ns g,
19 [d.
120 [d.
121 [d. at 459.
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We recognize the difficulty of classifying entities for
purposes of constitutionally protected sovereign immunity.
But certainly not every business can be immunized simply
because it is established by act of the General Assembly,
and this corporation performs substantially the same
functions as any private business engaged in_the
entertainment business....If we were to follow such
reasoning, there would be no limitation on the scope of
sovereign immunity. Every time the state gets involves
[sic] in an enterprise formerly private the area of sovereign
immunity would expand accordingly.l22

Thus, because the Center was involved in a business activity competihg against other
businesses operating entertainment facilities, it was not protected by sovereign immunity.
In Yanero v. Davis, this Court elaborated on the basis for the distinction between
governmental and proprietary functions with respect to immunity and reaffirmed the
principle that “where a state or the United States creates or organizes a corporation and
operates the same for a commercial purpose, it is ordinarily held subject to suit the same
as any private corporation organized for the same purpose.”123 The Court further stated:
It would seem reasonable to suppose that if the
governmental corporation is engaged in a business of a sort
theretofore engaged in by private persons or corporations

for profit, such a governmental corporation would be
deemed to be engaged in a private function.'”*

At least since the decision in Gross, the law in Kentucky has been unwavering that if a_ |
government-created entity engages in commercial activities normally conducted by
private businesses, the entity is not protected by sovereign immunity.

The operation of BGA is clearly a commercial enterprise. BGA isa la’rg’eylyyslygllfv;f

funded transportation business that derives its own revenue from the passengefs and

122 Berns, 801 S.W .2d at 330-331 (emphasis added).
123 Yanero, 65 S.W .3d at 520.
124 Id‘
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vendors using its facilities. BGA serves over one million passengers each year and an
untold number of visitors and others who utilize its concession stands, beverages, books,
newspapers, eic.

The Board owns a multi-million dollar parking business.'”® 1t receives millions of
dollars in aircraft landing fees. The Board charges concession fees for rental car
companies and also a facilities fee for rental companies that require covered park'mg.126
It owns and operates an “executive lounge” which serves beﬁerages, snacks and provides
“personalized services” to members, while charging a $5.00 fee to customers that are not
members of airline clubs.'?’ The Board generates income from aircraft fuel sales and

128
1

advertising in the termina In addition to these income-generating operations, the

Board handles cargo transportation and provides general aviation services, including
recreational and business users.'”’
In 2006, the year that Comair Flight 5191 crashed, the Board reported the

. . 13
following operating revenues: 0

Airline landing fees and related operations income $ 4,334,517.00
Parking Fees 3,540,588.00
Ground transportation 1,886,678.00
Concessions and rentals 552,833.00
General aviation fees 520,291.00

- 12 Rhodes Depo., pp- 36, 37.

126 Rhodes Depo., p. 79.

127 Rhodes Depo., at 76-78.

128 Rhodes Depo., p. 82.

129 Rhodes Depo., Ex. 74, p. 3.
130 Rhodes Depo., Ex. 74, p. 21.
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Air freight fees 50,128.00

Other revenue 163,391.00

TOTAL: $11,048,426.00

Many state courts have recognized that county and municipally operated airports

are proprictary enterprises that are not, and should not be, immune from tort liability."'

One author summarized these cases as follows:

As the general rule, in the absence of statute, municipalities
and counties are held liable for negligence in the operation
of public airports on the ground that the ownership and
operation of airports are proprictary, as opposed to
governmental, functions. Judicial decisions have
consistently drawn an analogy between airports and other
transportation facilities, such as docks, wharves, bus
terminals, and railway stations, the ownership and
operation of which are held to be proprietary in character.

shown to be a proprietary function when the specific
operation is _a revenue producing _activity, and thus
municipal tort immunity does not extend.'>

The general rule in other jurisdictions is that “cities are held liable for their negligence in
operating municipal airports, on the ground that ownership and operation of municipal
airports are proprietary, as opposed to governmental, functions, with regard to which

municipalities cannot claim immunity from tort liability.”'3 ]

131 57 Am.Jur.2d Municipal, County, School, and State Tort Liability §58 (2008).

132 David A. Basil, Introduction into the Legal Aspects of General Aviation Law, 36 Urb. Law. 813
822 (Fall 2004). (Emphasis added). e o S
133 | P. Ludington, Liability of Municipality for Torts in Connection with Airport, 66 A.LR2d 634 L
(1959); see also, Executive Aircraft Consulting, Inc. v. City of Newton, 845 P.2d 57, 63 (Kan:
1993)(“Kansas law also supports the proposition that a municipality’s operation of an airport is a
proprietary function.”); Schmidt v. Breeden, 517 S.E.2d 171, 175 (N.C.App. 1999)(“Non-traditional

governmental activities such as the operation of a golf course or an airport are usually
characterized as proprietary functions.”).
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For example, in Jewell Ridge Coal Corp. v. City of Charlotte, N.C.,"** the
plaintiff’s aircraft was damaged while taxiing at an airport operated by the City of
Charlotte. The plaintiff filed suit asserting that the damage o its aircraft was caused by
the defendant’s negligence in the operation and maintenance of the airport.13 > The
district court held that the defendant city was not entitled to immunity in the operation of

the airport:

The operation and maintenance of the Douglas Municipal
Airport and its facilities was a proprietary or non-
governmental function or undertaking of the Defendant
City for a public purpose, and for which the municipality
may be held liable in tort for negligence in the operation
thereof.'*®

The court further held that the defendant city owed a duty to “keep the operational areas
of the airport in a reasonably safe condition for the operation of aircraft.”"?’

In Daniels v. County of Allegheny,138 the plaintiff was injured when she fell on a
walkway in a county-owned and operated airport. The plaintiff sued the county for
negligence. The county argued that it was immune from liability because it was engaged
in a governmental rather than proprietary operation.” ® The court ultimately held that by
operating the airport the county was engaged in a proprietary business activity and was

liable for its negligence.m In determining that the operation of the airport was

204 F.Supp. 256 (W.D.N.C. 1962).
135 [d at 260.

136 [d. at 261.

137 [d.

13 145 F Supp. 358 (W.D.Pa. 1956).
139 [d. at 360.
o Id_ at 361.
























