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May it Please the Court:

COUNTERSTATEMENT OF THE CASE

On November 14, 1994, Lawrence and Jennifer Mintman
(hereinafter ™“the Mintmans”) entered into a construction and
purchase agreement with Elite Homes, Inc. for the construction of
a residence in Shelby County, Kentucky, for the sum of $282,600.00.
(Transcript of Record, 470-73). Elite agreed to supply all
materials and labor and complete the residence in a workmahlike
manner. Elite also agreed to direct and supervise all construction
personnel, including subcontractors, in the performance of their
work. Construction was substantially completed on or about June 1,
1995, at which time the Mintmans paid Elite in full. (Complaint,
Transcript of Record, 1-19).

In their Complaint against Elite, the Mintmans alleged
serious latent structural defects as a result of sub-standard work
by Elite and/or its various subcontractors. It was alleged that
minor cracks and other defects continued to appear; cracks in the
drywall and brick exterior walls; defective windows and doors;
sagging floors; the separation of brick veneer from the exterior
walls; and continuing development of leaning walls. In fact, the
Mintmans alleged that "“the home was not saleable” and that “the
structure has virtually no value on the open market except perhaps
for residential scrap.” (Complaint, Transcript of Record, 1-19).

Elite was insured by Motorists under a commercial general

liability (CGL) policy for the period of July 1, 1994 through July



1, 1995, and by Cincinnati Insurance Company (hereinafter “CIC”)
under a similar policy from Juiy 1, 199%e.

Elite tendered its defense to both Motorists and CIC
under their respective CGL policies for the ongoing deterioration
of the residence as a result of poor workmanship.

CIC refused to investigate or defend Elite against the
Mintmans’ claims and did not even issue its disclaimer letter until
13 days before Motorists settled the Mintmans’ claims at mediation.
Motorists provided Elite with a defense and indemnified Elite by
paying $130,000.00 and taking an assignment from the Mintmans and
Elite for their claims against CIC. Motorists then filed the
Third-Party Complaint at issue against CIC in order to assert the
Mintmans’ claims and recover amounts incurred in defending and
settling the Mintmans’ qlaims. (Transcript of Record, 274, et
seq) .

Experts in building construction who examined the home
determined that subcontractors hired by Elite to perform framing
and foundation work had done their work improperly, thereby causing
the problems with the home. (Exhibits 5, 6, and 7 to Memorandum in
Support of Motorists’ Motion for Summary Judgment, Transcript of
Record, 535-49).

In its disclaimer letter to Elite, CIC explained in part

the reason for its refusal to defend as follows:

[Tlhere is a question if all the claims fit
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the definition of property damage in the
policy. The allegations do not appear to have
arisen from an occurrence as defined in the
policy. * * * [T]lhe above-cited exclusions are
on point for the allegations, as the damages
are claimed for the house itself and do not
involve damage to other property.

(Exhibit 4 to Memorandum in Support of Motorists’ Motion for
Summary Judgment, Transcript of Record, 530-34) (emphasis added).

The disclaimer which incorporates the CIC policy is
attached to this brief as Exhibit 1.

As the Court will observe from the language of the

‘disclaimer set out above, the inference can be drawn that CIC was

somewhat hesitant about its position with regard to coverage, and
the disclaimer is tantamount to a suggestion of ambiguity in the
policy itself.

Motorists’ Third-Party Complaint seeks to recover from
CIC the amount of $130,000.00, which was paid to the Mintmans on
behalf of Elite Homes, and approximately $61,815.00, which
represents the fees and costs incurred to that point in its defense
of Elite. (Transcript of Record, 357-58).

The CIC policy provided in relevant part as follows:

SECTION 1 - COVERAGES

COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE

LIABILITY
1. Insuring Agreement
a. We will pay those sums that the insured

becomes 1legally obligated to pay as
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damages because of “bodily injury” or
“property damage” to which this insurance
applies.

b. This insurance applies to “bodily injury”
and “property damage” only if:

(1) The ™“bodily injury” or “property
damage” is caused by an “occurrence”
that takes place in the “coverage
territory”; and

(2) The “bodily injury” or “property
damage” occurs during the policy
period.

Exclusions
This insurance does not apply to:
3. Damage to Property

“Property damage” to

(5) That particular part of real
property on which you or any

contractors or subcontractors
working directly or indirectly on
your behalf are performing

operations, if the “property damage”
arises out of those operations; or

(6) That particular part of any property
that must be restored, repaired or
replaced because “your work” was
incorrectly performed on it.

* * *
1. Damage to Your Work
“Property damage” to “your work” arising
out of it or any part of it and included
in the ‘“products-completed operations

hazard.”

This exclusion does not apply if the
damaged work or the work out of which the
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damage arises was performed on your
behalf by a subcontractor.

* * *

SECTION V - DEFINITIONS

12.  Occurrence” means an accident, including
continuous or repeated exposure to
substantially the same general harmful

conditions.
* * *
15. “Property damage” means:
a. Physical injury to tangible

property, including all resulting
loss of use of that property. All
such loss of use shall be deemed to
occur at the time of the physical
injury that caused it; or

b. Loss of use of tangible property
that is not physically injured. All
such loss of use shall be deemed to
occur at the time of the
“occurrence” that caused it.

(Emphasis added).

Motorists and CIC filed cross-motions for summary
judgment with respect to the coverage issues raised by the Third-
Party Complaint. On behalf of Motorists, we addressed the business
risk exclusions contained in the CIC policy and suggested that they
were ambiguous. CIC chose not to address the exclusions on the
grounds that since there was no coverage under the basic insuring
provisions, the exclusions were superfluous. The trial court

agreed with CIC and ruled in its favor on the grounds that “the
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plain language of the policy regarding coverage does not include
the Mintmans’ intangible economic loss arising from claims of

faulty construction . . ..” In substance, the trial court held as

follows:

After review, the Court agrees with CIC
that the plain language of the ©policy
regarding coverage does not include the
Mintmans’ intangible economic loss arising
from claims of faulty construction of their
house by Elite. The Court is persuaded by the
numerous cases cited by CIC from other juris-
dictions which have addressed this issue and
found that “property damage” and/or
“occurrence” under CGL policies do not extend
coverage to protect an insured from liability
for faulty workmanship in the work product
itself. Instead, the CGL policy extends
coverage to the situation where the faulty
workmanship causes bodily injury or property
damage to something other than - the work
product. In other words, the policy does not
cover an insured from liability for its
building flaws or deficiencies but covers the
insured from liability for injury incurred by
a third party or for damage to property other
than the work product, which is caused by such
flaws and deficiencies.

The Court finds that the Mintmans’ claims
of intangible economic loss are not such as to
be an event that qualifies as an “occurrence”
causing “property damage” under the clear and
unambiguous language of CIC’s CGL policy.

(Opinion and Order, 4-5, Transcript of Record, 583-84).

While the case was pending in the Court of Appeals, this

Court’s decision in Bituminous Cas. Corp. v. Kenway Contracting,

Inc., 240 S.W.3d 633, 638 (Ky. 2007) became final. Based in part
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upon that decision, the Court of Appeals reversed the trial court
and remanded the case for consideration of coverage in light of the
exclusions, which were not addressed by the trial court initially,

though they were raised and argued by Motorists.

While Cincinnati’s argument is com-
pelling, our view, guided by the decision in
Bituminous, is that since comprehensive
general liability policies are designed to
cover broad risks, Motorists has the better-
argument. The damage to the Mintmans’ house
was clearly property damage and was caused by
an “occurrence” since the damage was
undoubtedly accidental in the sense that it
was not intentional. Thus, the trial court
erred in finding that the damages to the
Mintmans’ house should not be construed as
constituting an “occurrence.” However, as the
trial court did not consider all of Cincinnati
policy’s provisions, specifically those
exclusions related to Elite’s work product, no
determination has been made as to whether
coverage 1s otherwise precluded.

Therefore, we vacate the Jefferson
Circuit Court’s opinion and order and remand
this matter to that court for reconsideration
in light of all the policy provisions and the

Kentucky Supreme Court’s opinion in
Bituminous. ‘
ALL CONCUR.

(Court of Appeals Opinion, 7-8).

This Court has granted discretionary review.

ARGUMENT

(1) THE DAMAGES OCCASIONED BY THE INSURED'S
WORK ON THE MINTMANS’ HOME WERE PROPERTY
DAMAGES RESULTING FROM AN OCCURRENCE OR
OCCURRENCES AS CONTEMPLATED WITHIN THE

Page 7




COVERAGE PROVIDED BY CIC’'S COMMERCIAL
GENERAL LIABILITY POLICY.

Liability insurance is commonly referred to as third
party insurance. The insurer’s duty to pay does not run directly
to the insured - rather, the insurer has a duty to indemnify its
insured for any 1liability the insured may have to the injured
party. The purpose of general liability policies is to safeguard
the insured from liability for personal injury or property damage
to a third party that could have been caused by the insured’s
products, operations, or services.

As the appellant has so meticulously pointed out, sdme
jurisdictions do not cover the repair or replacement of faulty
work. Contractors in those jurisdictions “are often surprised to
learn of this in view of the fact that these costs are often the
most significant exposures and expenses at issue in construction

disputes.” Maniloff, Insurance Coveradge:. Hot Topics, Morgan

Stanley Insurance - Property and Casualty, 6 (September 9, 2004).

The standard cqmmercial general liability insurance
policy was originally promulgated in 1940. Since that time, the
standard form has undergone five principal revisions, the most
recent of which came into use in 1986 and represents the coverage
provided in the CIC policy. 9A Couch, INSURANCE 3d, Section 129:1
(2005) . Most modern bolicies'are written on standardized forms

that are developed by the Insurance Services Office, Inc. Ibid.
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[Clommercial general liability insurance
policies provide for broad coverage generally.
Commercial general liability insurance
policies consist of two primary parts: 1) the
insuring clauses, which set forth the specific
risk or risks covered by the policy; and 2)
the exclusions which remove coverage for risks
that should otherwise fall within the purview
of the insuring clauses.

Ibid.

The clear intent of the policy at issue was to recover
for damages arising out of an accidental result of physical injury
to tangible property. It applies to property damage caused by an
occurrence. “Occurrence” is defined as an accident, and “property
damage” as physical injury to tangible property, including loss of
use of that property. Certainly, that was the result of the work

of Elite’s subcontractors on the Mintman property. There 1s a

.clear distinction between accidental means and accidental results.

In making specific interpretations, the
courts have construed the word “accident” to
mean something unforeseen, unexpected, and
unpremeditated; something which does not occur
in the usual course of things.

* * *

In construing whether or not a certain
result is accidental, it is customary to look
at the casualty from the point of view of the
insured, to see whether or not from his point
of view it was unexpected, unusual, and
unforeseen.
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It is the layman, not the insurance attorney,
who 1is insured; the latter would probably
refuse many a policy with the wording now
standard in them, knowing the effect which
many courts have given thereto.

* * *

While courts originally started out to
give liberal constructions to policies of
accident insurance, they often either became

sidetracked by the possibility of
demonstrating acute differences between policy
wordings, or were misled as to the

desirability of certain results by some
writers prominent in this field.

1A APPLEMAN, INSURANCE LaAw AND PRACTICE, Section 360 (1981).

As to CIC’s suggestion that the central 1issue 1is
“whether claims of faulty workmanship against an insured constitute
claims for ‘property damage caused by occurrence’ for purposes of
a commercial general liability policy,” we would refer the Court to
2 WINDT, INSURANCE CLAIMS & DISPUTES (5th ed. 2007), wherein the author
states:

It has been held that “an insured’s
faulty workmanship is not ‘property damage.’”

[quoting from Golden Fagle Ins. Co. V.
Travelers Companies, 103 F.3d 750, 757 (9th
Cir. 1996) (overruled on other grounds by

Government FEmployees Ins. Co. of Dizol, 133
F.3d 1220 (9th Cir. 1998) (California law)]
That holding is unjustifiable. If the
insured’s work physically deteriorates in some
way, the work has suffered “property damage.”

* * *

In terms of what constitutes a claim for
loss of tangible property, clearly a claim for
damages because of a physical injury to use
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some tangible property triggers coverage. The
loss of use need not be total. The word use
connotes the idea of some kind of application
of the property.

Id. at Section 11:1 (emphasis added).

Insofar as the appellant claims that its argument as it
pertains to the lack of an occurrence constitutes the majority

rule, commentators do not necessarily agree. Again, in WiInDT,

‘supra, Section 11:3, we find:

[Olne common definition of occurrence is that
it is an accident that results in “bodily
injury or property damage neither expected nor
intended from the standpoint of the insured.”
Such policy language has been interpreted by
most courts to allow an occurrence to exist
even as to intentional acts because the words
not intended related to the words injury or
damage, not the underlying cause.

(Emphasis added).

Elite Homes and its subcontractors intended to proceed
with the construction of the Mintman home in the manner which they
adopted. However, the results of the work were certainly not
expected or intended. The results, or resulting damage, from all
negligent acts and some intentional acts are neither expected nor
intended; but this does not relieve the actor’s insurer from

responsibility for indemnifying the injured party or parties.

Foreign Cases

We will concede that there is a split of authority in
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