


INTRODUCTION

The issue before this Court is whether claims of defective construction against a
homebuilder are claims for “property damage” caused by an “occurrence” for purposes of
a commercial general liability insurance policy. Despite the trial court concluding that
they are not and the Court of Appeals finding the insurer’s arguments on the issue
“compelling,” the Court of Appeals reversed the trial court and held that claims of
defective construction against the homebuilder constituted claims for “property damage”
caused by an “occurrence” for purposes of the commercial general liability insurance

policy issued by Cincinnati Insurance Company.



STATEMENT CONCERNING ORAL ARGUMENT

Cincinnati Insurance Company requests that the Court hear oral argument in this
case. The opportunity to address any issues or questions the Court may have will be of

value to both the Court and the parties.
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STATEMENT OF THE CASE

This action concerns whether claims of faulty workmanship against an insured
constitute claims for “property damage” caused by an “occurrence” for purposes of a
commercial general liability insurance policy. The Jefferson Circuit Court held they did
not, and entered summary judgment in favor of the insurer. The Court of Appeals
reversed, and remanded the case to the Jefferson Circuit Court for consideration of
whether the policy’s exclusions would apply to defeat the possibility of coverage. Thus,
the issue before this Court is whether a claim of faulty workmanship constitutes a claim
for “property damage” caused by an “occurrence” for purposes of a commercial general
liability insurance policy.

A. The CIC Policy

Cincinnati Insurance Company (“CIC”) issued a commercial general liability
policy to Elite Homes, policy number CPP 0673193C, insuring against “bodily injury”
and “property damage” claims arising out of certain insured activities. See Exhibit A.
The policy was effective July 1, 1996. See Third-party complaint, § 8. The Policy
contains the following grant of coverage:

We will pay those sums that the insured becomes legally
obligated to pay as damages because of “bodily injury” or
“property damage” to which this insurance applies. We
will have the right and duty to defend any “suit” seeking

those damages. We may at our discretion investigate any
“occurrence” and settle any claim or “suit” that may result.

* % k k k

This insurance applies to “bodily injury” and “property
damage” only if:




(1) The “bodily injury” or “property damage” is caused by
an “occurrence” that takes place in the “coverage territory;”
and

(2) The “bodily injury” or “property damage” occurs during
the policy period.

Exhibit A, form GA 101 01 95, at page 1 of 13. Under this grant of coverage, claims
which do not arise from “bodily injury” or “property damage,” or which are not caused
by an “occurrence,” are not covered under the terms of the policy.

“Occurrence” is defined in the policy as an “accident, including continuous or
repeated exposure to substantially the same general harmful conditions.” Id., form GA
101 01 95, at page 11 of 13. “Bodily injury” is defined as bodily injury, sickness or
disease sustained by a person, including death. Id., form GA 101 01 95, at page 9 of 13.
“Property damage” is defined as:

a. Physical injury to tangible property, including all
resulting loss of use of that property. All such loss of use

shall be deemed to occur at the time of the physical injury
that caused it; or

b. Loss of use of tangible property that is not
physically injured. All such loss of use shall be deemed to
occur at the time of the “occurrence” that caused it.

Id., form GA 101 01 95, at page 11 of 13.

The policy also includes several exclusions to the coverage provided by the
policy. Because it concluded that the claims asserted against the CIC insured did not
come within the coverage provided by the policy, the trial court never reviewed or
considered the potential application of the policy’s exclusions. The Court of Appeals

likewise did not review or consider the application of the policy’s exclusions.! Because

! In reversing the trial court, the Court of Appeals remanded the case to the trial court for
consideration of the policy’s exclusions.



the potential application of the exclusions is not before this Court, the exclusions are not
addressed here.
B. The Mintmans’ Claims Against Elite Homes

The claims at issue were asserted by Warren S. and Jennifer Mintman against
Elite Homes, Inc. in the original complaint filed herein (a copy of which is attached as
Exhibit B). In that complaint, the Mintmans alleged that they entered into a construction
and purchase agreement with Elite Homes dated November 14, 1994. Complaint, 7.
That agreement related to the construction of a residence in Shelby County, and was for a
total price of $282,600. Complaint, 9 8-9. It was further alleged that Joseph Pusateri,
President of Elite Homes, represented that Elite Homes’ contract provided for a ten-year
warranty against major structural defects in the homes it constructs. Complaint, 9 13.

The Mintmans alleged that Elite Homes substantially completed construction of
the residence on or about June 1, 1995. Complaint, § 19. Elite Homes was paid in full by
the plaintiffs at that time. Complaint, §20. That was long before the CIC coverage
provided to Elite Homes came into effect (in July 1996).

The Mintmans alleged that the residence “suffered from serious latent structural
defects as a result of its substandard construction by Elite and/or one or more of its
various subcontractors.” Complaint, §23. Minor cracks and other defects appeared,
which were brought to the attention of Elite Homes and its President who made various
cosmetic repairs. Complaint, § 24.

In addition to those problems, the Mintmans alleged that cracks in the drywall and
in the brick exterior walls of the residence, along with other problems such as stuck

windows and doors, sagging floors, brick veneer separating from exterior walls, and

lleaning walls, continued to develop and become more prominent. Complaint, §25. A




structural engineer was retained, who advised that there were major structural issues with
the home involving the foundation, the framing, and the retaining wall. Complaint, § 28.

At that time, the matter was turned over to Motorists Mutual. Complaint, 9 29.
Apparently, Motorists Mutual retained an additional structural engineer who indicated
that the home’s condition was the result of several causes, including framing
inadequacies; instability of garage knee-wall; improper construction over fill material;
concentrated loads over small, shallow, foundation footings causing the rotation of the
garage in relation to the house; haphazard roof framing; and improper construction of
retaining walls. Complaint, § 39. Another structural engineer provided a similar opinion.
Complaint, § 44. The complaint then outlines a series of contacts between the Mintmans
and Motorists Mutual relating to a potential settlement of the Mintmans’ claim.

In addition to asserting a claim for misrepresentation against Joseph Pusateri and
a claim against Motorists Mutual for how it handled the claim, the Mintmans alleged that
Elite Homes was liable to the plaintiffs because the subject home was not constructed in a
workmanlike manner by Elite Homes and/or its subcontractors; Elite Homes negligently
and improperly modified the plans to the home, thereby weakening the structure’s
integrity; and Elite Homes failed to properly coordinate and supervise the work of its
subcontractors. Complaint, §§ 50-52. It was alleged that Elite Homes was liable to the
plaintiffs as a result of the “deficient construction of the residence including, but not
limited to Elite’s faulty design, planning, supervision, inspection, and/or construction
with respect to the subject residence.” Complaint, § 48.

C. Motorists Mutual’s Claim Against CIC

Motorists Mutual settled the claim which had been asserted by the Mintmans

against Elite Homes and filed a third-party complaint against CIC seeking to recover




some portion of the settlement. In its third-party complaint, Motorists Mutual alleged
that it had issued polices of insurance to Elite Homes and that Elite Homes had been sued
by the Mintmans. Third-party complaint, § § 4, 9. Motorists Mutual alleged that the
claims made against Elite Homes were covered under the provisions of the insurance
policy issued by Cincinnati Insurance Company to Elite Homes. Third-party complaint,
9 10. CIC denied that allegation. Answer to third-party complaint, § 10.

D. The Trial Court’s Grant of Summary Judgment

Both parties moved for summary judgment. In an Opinion and Order entered on
March 22, 2007, the trial court granted CIC’s motion for summary judgment, holding
that:

After review, the Court agrees with CIC that the plain
language of the policy regarding coverage does not include
the Mintmans’ intangible economic loss arising from
claims of faulty construction of their house by Elite. The
Court is persuaded by the numerous cases cited by CIC
from other jurisdictions which have addressed this issue
and found that “property damage” and/or “occurrence”
under CGL policies do not extend coverage to protect an
insured from liability for faulty workmanship in the work
product itself. Instead, the CGL policy extends coverage to
the situation where the faulty workmanship causes bodily
injury or property damage to something other than the work
product. In other words, the policy does not cover an
insured from liability for its building flaws or deficiencies
but covers the insured from liability for injury incurred by a
third party or for damage to property other than the work
product, which is caused by such flaws and deficiencies.

Opinion and Order (attached as Exhibit C), at 4-5.

E. Reversal by the Court of Appeals

The Court of Appeals rendered its Opinion on March 21, 2008, vacating and
remanding the trial court’s Opinion and Order granting summary judgment to CIC.

While the Court of Appeals acknowledged that CIC’s argument was “compelling,” the




Court of Appeals concluded that “since comprehensive general liability policies are
designed to cover broad risks, Motorists has the better argument.” Court of Appeals
Opinion, attached as Exhibit D, at 7. In reaching that conclusion, the Court of Appeals

stated that it was “guided” by this Court’s decision in Bituminous Cas. Corp. v. Kenway

Contracting, Inc., 240 S.W.3d 633, 638 (Ky. 2007). The Court of Appeals remanded the

case to the trial court to consider the potential application of the policy’s exclusions to the

claims asserted by the Mintmans against Elite Homes.

ARGUMENT

I THE TRIAL COURT CORRECTLY ENTERED SUMMARY JUDGMENT
IN FAVOR OF CIC BECAUSE THE MINTMANS’ CLAIMS AGAINST
ELITE HOMES WERE NOT FOR “PROPERTY DAMAGE” AS DEFINED
IN THE COMMERCIAL GENERAL LIABILITY POLICY.

The trial court properly granted summary judgment in favor of CIC because the
Mintmans’ claims for economic loss due to poor workmanship fall outside the definition
of “property damage” in CIC’s commercial general liability insurance policy. In the
absence of property damage, the CGL policy affords no coverage.

A.  TheCIC policy insures against specific property damage risks.

The CIC policy provides coverage for a specific set of risks. It covers “those
sums that the insured becomes legally obligated to pay as damages because of ‘bodily
injury’ or ‘property damage’ to which this insurance applies.” See Exhibit A, GA 101 01
95, p.1 of 13.2 Thus, for coverage to exist for the claims asserted by the Mintmans
against Elite Homes, any claims for damage must be a result of “property damage” as

defined in the policy, and Elite Homes must be “legally obligated” to pay them. Id. The

? Bodily injury is not at issue in this litigation.











































































