


INTRODUCTION

This appeal arises out of the order of the Grayson Circuit Court dismissing all
claims against Appellants City of Caneyville, Caneyville Volunteer Fire Department, and
Anthony Clark pursuant to CR 12.02 and KRS 75.070 and denying a request to declare

KRS 75.070, 75.020, and 95.830(2) unconstitutional. On appeal, the Court of Appeals

declared KRS 75.070 and 95.830(2) unconstitutional.




STATEMENT CONCERNING ORAL ARGUMENT

Appellants City of Caneyville, Caneyville Volunteer Fire Department, and
Anthony Clark believe that oral argument would assist the Court in addressing the issues

of first impression presented in this case.
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STATEMENT OF THE CASE

The Caneyville Volunteer Fire Department (“CVFD”) is a volunteer fire
department providing fire protection services to the community of Caneyville in Grayson
County and the surrounding area. See TR. 2. Anthony Clark is the Fire Chief of the
CVFD.! See id. The City of Caneyville is city of the 6th class. See id.

The Appellees operated a motorcycle salvage business located outside of the City
of Caneyville that sustained significant damage due to a fire on December 3, 2003. See
id. Upon being notified of the fire, the CVFD responded to and extinguished the fire.
See id.

From the allegations in the Complaint, the Appellees either had not procured
insurance coverage for the contents of their business or the coverage was insufficient to
cover their loss. See id. at 3. On December 2, 2005, the Appellees filed this action
alleging the Appellants were negligent in failing to “expeditiously extinguish the fire”
upon arrival at the scene. Id. at 2. Appellees further allege that they suffered additional
or more severe property damage due to this alleged ‘negligence. See id. at 3. In addition,
the Appellees sought a declaration that KRS 75.020, 75.070, and 95.830(2) were
unconstitutional. See id. The allegations of the Complaint exclusively related to events
in connection with the fire response and the efforts to extinguish the fire. See id.

The City, CVFD, and Chief Clark moved to dismiss the claim pursuant to CR
12.02 relying upon KRS 75.070. See id. at 29. On May 15, 2006, in a thorough and
well-reasoned opinion, the Grayson Circuit Court dismissed the action, with prejudice.

See id. at 72-81.

! While Chief Clark is named in both his official and individual capacities, the Greens did
not allege any specific acts of negligence by him in his individual capacity.
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On June 29, 2007, the Court of Appeals reversed the order of the Grayson Circuit
Court and declared that KRS 75.070 and 95.830(2) were unconstitutional. See Green’s

Motorcycle Salvage, Inc. v. Caneyville Volunteer Fire Dep’t, No. 2006-CA-001142, slip

op. at 10, 13 (Ky. App. June 29, 2007). In its opinion, the Court of Appeals relied upon

the decisions of Kentucky’s highest court in Happy v. Erwin, 330 S.W.2d 412 (Ky.

1959), and Haney v. City of Lexington, 386 S.W.2d 738 (Ky. 1964), in concluding that

KRS 95.830(2) was unconstitutional. See Green’s Motorcycle Salvage, slip op. at 5-7.
In addressing the constitutionality of KRS 75.070, the Court of Appeals also concluded

that the statute was unconstitutional based upon Haney. See id. at 9-10. With respect to

Chief Clark, the court held that he had qualified official immunity based upon Ashby v.

City of Louisville, 841 S.W.2d 184 (Ky. App. 1992). See Green’s Motorcyle Salvage,

slip op. at 11.

On July 27, 2007, the Appellants moved for discretionary review. On October 24,

2007, this Court granted the Appellants’ motion.




ARGUMENT

I. IT IS WITHIN THE AUTHORITY OF THE GENERAL ASSEMBLY TO
CONFER IMMUNITY UPON FIRE DEPARTMENTS.

There is no factual dispute between the parties to this appeal. Rather, this appeal

involves purely legal issues, which this Court reviews de novo. See Newell Enters., Inc.

v. Bowling, 158 S.W.3d 750, 754 (Ky. 2005).

“When considering the constitutionality of a statute, this Court draws all fair and
reasonable inferences in favor of the statute’s validity. ‘The violation of the Constitution
must be complete and unmistakable in order to find the law unconstitutional.”” Posey v.

Commonwealth, 185 S.W.3d 170, 175 (Ky.), cert. denied, 127 S. Ct. 85 (2006) (quoting

Kentucky Indus. Util. Customers, Inc. v. Kentucky Utils. Co., 983 S.W.2d 493, 499 (Ky.

1998)). See also Keith v. Hopple Plastics, 178 S.W.3d 463, 466 (Ky. 2005) (citations

omitted) (“Legislative acts are presumed to be valid; therefore, the burden is on one
attacking a statute to show the negative.”). “[I]f there are two ways to reasonably construe a

statute, one upholding the validity and the other rendering it unconstitutional, [courts] “must

33952

adopt the construction which sustains the constitutionality of the statute. Flynt v.

Commonwealth, 105 S.W.3d 415, 423 (Ky. 2003) (internal quotation marks omitted)

(citations omitted). Applying these principles in this case, KRS 75.070 and 95.830(2) are
constitutional, and this Court should affirm the dismissal of this action by the Grayson

Circuit Court.

? In addressing the issues raised in this case, the Court should limit its inquiry to the relevant
provisions and not the entire statutes. In accordance with KRS 446.090, the Court should
only sever any unconstitutional provisions and should leave any remaining provisions in
force.



A. The Court should abandon the jural rights doctrine.

In its decision, the Court of Appeals concluded that the KRS 75.070 and 95.830(2)
were unconstitutional based upon the jural rights doctrine due to the decisions in Happy and
Haney. Collectively, Sections 14, 54, and 241 of the Kentucky Constitution—which was
ratified in 1891—form the basis of the “jural rights doctrine” or what is often referred to as

the “open courts” provisions. See, e.g., McCollum v. Sisters of Charity of Nazareth Health

Corp., 799 S.W.2d 15, 17 (Ky. 1990) (citing Fannin v. Williams, 655 S.W.2d 480, 481 (Ky.

1983)) (“We hold that the five-year cap provided in . . . the statute violates the open courts
provisions of the Kentucky Constitution, as judicially construed . . . .”). As this Court

explained in Perkins v. Northeastern Log Homes, 808 S.W.2d 809 (Ky. 1991):

In drafting our constitutional protections in §§ 14, 54, and 241, our founding
fathers were protecting the jural rights of the individual citizens of Kentucky
against the power of the government to abridge such rights, speaking to their
rights as they would be commonly understood by those citizens in any year,
not just in 1891.

Id. at 816. Specifically, Kentucky’s highest court has held that the jural rights doctrine
protects the “right to sue for personal injury or death caused by negligence or other wrongful

acts . ... Id. The case of Ludwig v. Johnson, 243 Ky. 533, 49 S.W.2d 347 (1932), is

recognized as the first time in which Kentucky’s highest court applied the doctrine, and the

Court has continued to apply it numerous times. See, e.g., Perkins, 808 S.W.2d at 817

(declaring a statute of repose unconstitutional); Williams v. Wilson, 972 S.W.2d 260, 269

(Ky. 1998) (declaring the definition of malice in the punitive damages statute in violation of
the jural rights doctrine and, thus, unconstitutional).

A closer review of the genesis of the jural rights doctrine calls into question its

historical and jurisprudential foundation. In his 1992 law review article, Professor Thomas



Lewis outlines his extensive research and analysis of the jural rights doctrine and the

misconceptions upon which it is based. See Thomas P. Lewis, Jural Rights Under

Kentucky’s Constitution: Realities Grounded in Myth, 80 Ky. L.J. 953 (1992) (attached as

Tab D). See also Williams, 972 S.W.2d at 272-76 (Cooper, J., dissenting) (discussing

Professor Lewis’s law review article and the history of the jural rights doctrine in
Kentucky).

To understand the jural rights doctrine requires an examination of the relevant
individual sections of the Kentucky Constitution. Section 14 provides that “[a]ll courts shall
be open, and every person for an injury done him in his lands, goods, person or reputation,
shall have remedy by due course of law, and right and justice administered without sale,
denial or delay.” Ky. Const. § 14. This section can be traced back to Kentucky’s first
constitution enacted in 1792 and ultimately has its roots in English and Kentucky common
law and the Magna Carta. See Lewis, supra, at 964. As Professor Lewis noted:

The source and nature of Section 14 are unmistakenable. It is a
guarantee of process in the application of the law of the law-—due process of

law. It is not, nor could it be sensibly be, a delegation of final authority to

the courts to declare substantive law through the law of remedies.

Lewis, supra, at 966.

Section 54 provides that “[t]he General Assembly shall have no power to limit the
amount to be recovered for injuries resulting in death, or for injuries to person or property.”
Ky. Const. § 54. From a review of the debates of the 1890 Constitutional Convention,
Section 54 reflects the distrust delegates had for the General Assembly and the influence
exercised over it by “corporations, especially [] railroad corporations . . ..” Id. at 968. That

section was intended to preclude the General Assembly from imposing any cap on the

amount of damages recovered, which should be determined by a jury. See Lewis, supra, at




968 (quoting 3 Official Report of the Proceedings and Debates in the Convention
Assembled at Frankfort, on the Eighth Day of September, 1890, to Adopt, Amend, or
Change the Constitution of the State of Kentucky 3793).

Section 241 appears for the first time in the present Constitution. See id. at 970. It
provides:

Whenever the death of a person shall result from an injury inflicted by

negligence or wrongful act, then, in every such case, damages may be

recovered for such death, from the corporations and persons so causing the

same. Until otherwise provided by law, the action to recover such damages

shall in all cases be prosecuted by the personal representative of the deceased

person. The General Assembly may provide how the recovery shall go and

to whom belong; and until such provision is made, the same shall form part

of the personal estate of the deceased person.

Ky. Const. § 241. Based upon his review of the debates of 1890 Constitutional Convention,
Professor Lewis explained that “[t]he extremely narrow focus of section 241 is apparent.
Neither its language nor its history can justify giving it any broader effect than to preserve a
wrongful death action in circumstances where, in the absence of death, a cause of action for
injuries would have been available.” Lewis, supra, at 972.

Despite the fact that Sections 14, 54, and 241 have repeatedly been construed
together as the open courts provisions, there is a lack of authority supporting such a
construction. As Professor Lewis noted based upon his research, “I found no evidence that
sections 14, 54, and 241 were ever conceived as some sort of package. In fact, I was not
able to find evidence that any delegate ever stated any linkage between sections 54 and 241,

or between either of them and section 14.” Lewis, supra, at 972. Thus, the whole notion

that those sections were intended to be construed together is simply not supported by the

debates from the 1890 Constitutional Convention.




Relevant to the present case, Kentucky’s highest court relied upon the jural rights
doctrine in declaring a prior version of KRS 95.830(2) unconstitutional in Happy V.
Erwin because the statute attempted to confer to city officers and employees immunity
from personal liability. See Happy, 330 S.W.2d at 414 (“KRS 95.830(2) to the extent it
exempts officers and employees of cities from personal liability is unconstitutional and

void.”). In Haney v. City of Lexington, the Court abandoned municipal liability. See

Haney, 386 S.W.2d at 742 (“In the V.T.C. Lines, Inc. case, this Court gave warning that

it was dissatisfied with the rule of municipal immunity. We now recede from prior
decisions which hold municipal corporations immune from liability for ordinary torts.”).
In declaring KRS 75.070 and 95.830(2) unconstitutional in the case sub judice, the Court
of Appeals held that the statutes violated the Greens’ jural rights. See Green’s

Motorcycle Salvage, slip op. at 9. The court noted:

As it has been previously determined by the court in Happy v. Erwin
that the legislature may not confer municipal firefighters with absolute
immunity under the pretext of sovereign immunity, to the extent that KRS
75.070 attempts to confer such immunity to firefighters, it is
unconstitutional. Moreover, to the extent that the statute attempts to confer
sovereign immunity to municipal fire departments, it is likewise
unconstitutional.

Id. (citing Haney). While the Court of Appeals implied that Haney was decided on
constitutional grounds, no constitutional provisions or the jural rights doctrine was
mentioned in that decision.” Rather, Kentucky’s highest court abolished common-law

municipal immunity purely on public policy grounds. See Haney, 386 S.W.2d at 742.

> While it is not clear from the Court of Appeals’ decision, Happy declared KRS
95.830(2) unconstitutional to the extent that it attempted to confer absolute immunity
upon individuals. See Happy, 330 S.W.2d at 414. The decision in Happy is, therefore,
not inconsistent with the result that the Court should reach in this case.
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The dissent in Happy criticized the decision of the majority to abolish municipal
liability instead of deferring to the General Assembly and noted that “[t]he legislative power
of the Commonwealth of Kentucky is vested in the General Assembly. There is an express
prohibition against the exercise of this power by any person or collection of persons other
than the General Assembly.” Haney, 386 S.W.2d at 743 (Montgomery, J., dissenting)
(internal citations omitted) (citation omitted). This separation of powers between the
Judicial and legislative branches is the fundamental concept which the jural rights doctrine
offends. In fact, dating back to the Magna Carta, courts were called upon to establish
common law in the absence of legislation. See Lewis, supra, at 966. The common law
was, however, always subject to change by the legislative process. See Williams, 972
S.W.2d at 272 (Cooper, J., dissenting) (citation omitted). Perhaps Professor Lewis best
explained the quandary caused by the jural rights doctrine when he noted:

A major problem with the jural rights doctrine is that the people,

whether as individuals, lobbies, or some other collective cannot talk to a

court. Briefs amicus curiae may be filed, but the virtue of the judicial system

1s that its primary focus must be on the trial record and parties before it;

judges are not generally equipped or expected to make textually generalized,

interrelated rule-type decisions based on “legislative facts.” The common

law decisions of a court are law, and no better system has been devised than

this technique, by which general principles of law emerge from small bits of

real life experience. But the technique has worked so well not because

judges have a monopoly on wisdom but because the people have always

reserved the power to modify principles that in the light of mounting
experience have failed to work to their satisfaction. Determining the content

of the law has always been a joint enterprise.

Lewsis, supra, at 983. Continued reliance upon the jural rights doctrine destroys that joint

enterprise and, as explained above, is inconsistent with the framers’ intent.*

* The overall effect of the jural rights doctrine may have been best summarized by
Professor Lewis in his statement that “[u]nder the court’s current interpretation of the
open courts provisions, tort principles will be whatever the court decides they shall be;
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