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INTRODUCTION

This appeal follows the Order of the Grayson County Circuit Court dismissing all claims
against Appellants City of Caneyville, Kentucky; Caneyville Volunteer Fire Department; and Chief
Anthony Clark, pursuant to CR 12.02 and KRS § 75.070. On appeal, the Kentucky Court of Appeals

declared KRS §§ 75.070 and 95.830(2) unconstitutional. An appeal to this Court then followed.
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STATEMENT OF THE CASE

The Appellants have adequately set forth the factual history of this matter, and the Amicus
Curiae, Kentucky League of Cities (hereinafter “KLC”), hereby incorporates in full asif set out in
Jength herein Appellants’ Statement of the Case.

As stated in Appellants’ Brief, the Caneyville Volunteer Fire Department (hereinafter
“CVFD”) is a volunteer fire department providing fire protection services to the community of the
City of Caneyville, in Grayson County, Kentucky, and the surrounding areas. Chief Anthony Clark
is the Fire Chief of the CVFD. Appellees, Green’s Motorcycle Salvage, Inc., et al (hereinafter “the
Appellees™), operated a motorcycle salvage business located outside the city of Caneyville,
Kentucky, which sustained fire damage on December 3, 2003. Upon being notified of the fire, the
CVFD responded to and extinguished the fire.

On December 2, 2005, the Appellees filed the instant action alleging the Appellants were
negligent in failing to “expeditiously extinguish the fire” upon arrival at the scene. In addition, the
Appellees sought a declaration that KRS §§ 75.020, 75.070, and 95.830(2) were unconstitutional.
On May 15, 2006 the Grayson County Circuit Court dismissed the action with prejudice granting
Appellants’ Motion to Dismiss pursuant to CR 12.02 and KRS § 75.070. On June 29, 2007, the
Kentucky Court of Appeals reversed the Order of the Grayson County Circuit Court and declared
KRS § 75.070 and KRS § 95.830(2) unconstitutional.

On July 27, 2007, the Appellants moved for discretionary review, and on October 24, 2007

this Court granted Appellants® Motion.



ARGUMENTS

1. The Appellants Are Entitled To Governmental Immunity As a Matter of Law.

As referenced in Appellants’ Brief, Section 231 of the Kentucky Constitution embodies the
English common law rule known as sovereign immunity, which prohibits claims against the

government treasury absent the consent of the sovereign. See Yanero v. Davis, 65 S.W.3d 510,517

(Ky.2001). In Yanero v. Davis, this Court addressed the history of sovereign immunity in Kentucky,

while outlining the immunities afforded state agencies (“governmental immunity”) and state
employees (“official immunity”). Under Kentucky law, “governmental immunity is the public
policy. derived from the traditional doctrine of sovereign immunity, that limits imposition of tort

liability on a government agency.” Yanerov. Davis, supraat 519 (quoting 57 Am.Jur.2d, Municipal.

County, School and State Tort Liability, § 10 (2001)). According to the Supreme Court of Kentucky,

the purpose of governmental immunity is based on the premise “that courts should not be called
upon to pass judgment on policy decisions made by members of coordinate branches of government
in the context of tort actions . . . .” Id. Put another way, “it is not a tort for government to govern.”

Id. (quoting Dalehite v. United States, 346 U.S. 15, 57 (1953)). Thus, an agency of the state is

entitled to governmental immunity from tort liability “to the extent that it is performing a
governmental, as opposed to a proprietary, function.” Id.

The General Assembly, as the legislator, enacted KRS § 75.070 which specifically provides
governmental immunity to municipal fire departments, such as the CVFD. KRS §75.070 provides:
(1) A municipal fire department, fire protection district fire department, and
volunteer fire department and the personnel of each, answering any fire alarms,
performing fire prevention services, or other duly authorized emergency services

inside and outside of the corporate limits of its municipality, fire protection district,
or area normally served by a volunteer fire department, shall be considered an agent



of the Commonwealth of Kentucky, and acting solely and alone in a governmental
capacity, and such municipality, fire protection district, or area normally served by
a volunteer fire department, shall not be liable in damages for any omission or act of
commission or negligence while answering an alarm, performing fire prevention
services, or other duly authorized emergency services.

(2) No municipal fire department, fire protection district fire department or
volunteer fire department answering any fire alarms, performing fire prevention
services or volunteer fire department services inside the corporate limits of the
district shall be liable in damages for any omission or act of commission or
negligence while answering or returning from any fire or reported fire, or doing or
performing any fire prevention work under and by virtue of this chapter and said fire
departments shall be considered agents of the Commonwealth of Kentucky, and
acting solely and alone in a governmental capacity.

KRS § 75.070 (emphasis added). Based upon the clear and plain meaning of KRS § 75.070(1), the
intent and language as drafted by the General Assembly makes fire departments, like the CVED, an
agent of the Commonwealth Kentucky. Thus, the CVFD is entitled to governmental immunity as

a matter of statutory law. Under Yanero v. Davis the General Assembly acted within its authority

in conferring such governmental immunity. KLC submits the Kentucky Court of Appeals cannot
simply substitute its own interpretation of the statute and declare it unconstitutional when this Court
has clearly held it is constitutionally acceptable to confer governmental immunity upon those entities

considered agents of the Commonwealth. Yanero v. Davis, supra. Putting aside the clear and

obvious separation of powers violation inherent in this appeal, in declaring KRS § 75.070
unconstitutional and stripping the immunity afforded the CVFD, and in fact the immunity of a/l fire
departments, the Kentucky Court of Appeals’ opinion simply cannot be reconciled with this Court’s
decision in Yanero. The CVFD is an agent of the Commonwealth pursuant to KRS § 75.070, and
based upon Yanero the General Assembly acted well within its authority in conferring governmental

immunity.



Notwithstanding the clear grant of immunity under KRS § 75.070, what is maybe more
pertinent to this Court’s analysis is the very test utilized to confer that immunity, that is, whether the
CVFD was engaged in a governmental versus proprietary function in responding to and
extinguishing fires in the City and surrounding areas. “The test for whether a government agency
is performing a governmental function or a proprietary function is whether the agency is ‘carrying
out a function integral to state government,” or whether it is ‘engaged in a business of a sort

theretofore engaged in by private persons or corporations for profit.”” Schwindel v. Meade County,

113 S.W.3d 159, 168 (Ky. 2003 )(internal citation omitted). See also Yanero v. Davis, supraat 519;

Withers v. University of Kentucky, 939 S.W.2d 340,342-343 (Ky. 1997).

Unless it can be demonstrated the Appellants were in the pursuance of a proprietary,
business-like, for-profit function, to the exclusion of any governmental function, they are cloaked
in governmental immunity. Regardless of how the Appellees may characterize their claims, there
are no facts to support that any actions undertaken with regard to them or their property (i.e.
extinguishing fire) were the sort typically done by private businesses for profit. In fact, there are
likely few other responsibilities so inherently governmental in nature as fighting fire. See Terrell

v. Louisville Water Co., 105 S.W. 100, 101 (Ky. App. 1907)(holding that firefighting is a

governmental function); Phillips v. Kentucky Utils. Co., 266 S.W. 1064, 1065 (Ky. App. 1924);

Davis v. City of Lebanon, 57 S.W. 471, 472 (Ky. App. 1900) (“The appellee is authorized by law

to establish and provide for the prevention and extinguishment of fire, and it seems that such

authority may be treated as a governmental function.”); Small v. Board of Council of City of
Frankfort, 261 S.W. 1111 (Ky. App. 1924)(“The extinguishment of fires is a function which a

municipal corporation undertakes in its public, governmental capacity . . . .7).



In declaring fire departments agents of the Commonwealth of Kentucky, acting solely and
alone in a governmental capacity, and irrespective of those departments receiving funding directly
from the state, the City of Cancyville Volunteer Fire Department is statutorily immune from suit.
KRS § 75.070. The General Assembly has expressed public policy that fighting fire is a function
integral to state government. The Kentucky Court of Appeals’ opinion must be reversed.

I1. The General Assembly Has the Express Authority to Confer Immunity Upon the City
of Canevville Volunteer Fire Department,

“When considering the constitutionality of a statute, this Court draws all fair and reasonable
inferences in favor of the statute’s validity. The violation of the Constitution must be complete and

unmistakable in order to find the law unconstitutional.” Posey v. Commonwealth, 185 S.W.3d 170,

175 (Ky. 2006)(quoting Kentucky Indus. Util. Customers, Inc. v. Kentucky Utils. Co., 983 S.W.2d

493, 499 (Ky. 1998)). See also Keith v. Hopple Plastics, 178 S.W.3d 463, 466 (Ky.

2005)(“Legislative acts are presumed to be valid; therefore, the burden is on one attacking a statute
to show the negative.”). “[I]f there are two ways to reasonably construe a statute, one upholding the
validity and the other rendering it unconstitutional, [courts] “must adopt the construction which

sustains the constitutionality of the statute.”” Flynt v. Commonwealth, 105 S.W.3d 415, 423 (Ky.

2003)(internal citation omitted). Applying such principles to the present appeal, KRS§§ 75.070 and
95.830 are constitutional, and this Court should reverse the Kentucky Court of Appeals and affirm
the Grayson County Circuit Court’s dismissal of this action.

In construing statutes, courts are to apply the plain meaning of the statute whenever possible.

Bailey v. Reeves, 662 S.W.2d 832, 834 (Ky. 1984)(*“We have a duty to accord to words of a statute

their literal meaning unless to do so would lead to an absurd or wholly unreasonable conclusion.”);



Revnolds Metal Co. v. Glass, 195 S.W.2d 280, 283 (Ky. App. 1946)(internal citation omitted)(“In

the interpretation of writings, including statutes, the primary factor to be considered is to determine
the intent of the maker, and which in turn is to be determined by the language employed. If that
language is plain and unambiguous its meaning should be upheld as so expressed . ...7).
Considering separation of powers, the General Assembly has the unique role in articulating
public policy, and has done so with the enactment of KRS § 75.070. This Court has held, “[t]he
establishment of public policy is granted to the legislature alone. It is beyond the power of a court
to vitiate an act of the legislature on the grounds that public policy promulgated therein is contrary

to what the court considers to be in the public interest.” Commonwealth ex rel. Cowan v. Wilkerson,

828 S.W.2d 610, 614 (Ky. 1992). See also Complex Int’l Co. v. Taylor, 209 S.W.3d 462, 465 (Ky.

2006)(internal citation omitted) (“We have long observed that determinations as to public policy are

a matter for the General Assembly.”); Boone County v. Town of Verona, 227 S.W. 804, 805 (Ky.

App. 1921) (“A very well settled principle, which has been continuously adhered to, is, that the
General Assembly has the authority to enact any legislation, which is not prohibited by some
provision of the Constitution of the state, or of the United States ... .”).

In enacting KRS §§ 75.070 and 95.830, the General Assembly has expressed public policy
that fire departments and firefighters shall not be held liable for alleged negligent acts in responding
to and fighting fire, acts which are done for the protection of the public. As the General Assembly
has both the authority and constitutional right to express such public policy, and the same cannot be

said to be constitutionally prohibited, KRS §§ 75.070 and 95.830 must stand.



I11. The City of Caneyville, Kentucky Cannot Be Held Liable for the Alleged Negligence of
the City of Canevville Volunteer Fire Department.

KLC respectfully submits that this Court should also affirm dismissal of those claims asserted
against the City of Caneyville, Kentucky. More specifically, the C ity of Caneyville, Kentucky cannot

be held liable for any alleged negligence of its fire department. Young v. City of Lexington, 279

S.W. 957 (Ky. App. 1926); Board of Councilmen of City of Frankfort v. Bowen’s Adm’x, 265 S.W.

785 (Ky. App. 1924); O’Daly v. City of Louisville, 162 S.W. 79 (Ky. App. 1914) (a municipality

maintaining a fire department exercises a governmental function and is not liable for the negligence

of members of the department); City of Louisville v. Bridwell, 150 S.W. 672 (Ky. App. 1912) (in
maintaining a fire department for the protection of the lives and property of its inhabitants, a city
performs a governmental duty imposed upon it by law, and it cannot be held liable for injuiries
resulting from the negligence of firemen or other employees of that department).

IVv. Chief Anthony Clark is Entitled to Governmental Immunity and Qualified Official
Immunity As a Matter of Law.

Finally, KLC submits that Chief Anthony Clark is entitled to governmental immunity in the
performance of his duties pursuant to KRS § 75.070, and further, is entitled to qualified official immunity
as a matter of law for those claims asserted against him as he was engaged in a purely discretionary
function.

A. Chief Anthony Clark is Entitled to Governmental Immunity Per KRS § 75.070.

In addition to the immunity afforded fire departments, KRS § 75.070(1) expressly confers
immunity upon firefighters. This includes Chief Anthony Clark. Additionally, as this Court stated

in Yanero v. Davis, supra at 522, any claim against Chief Anthony Clark in his official capacity is

duplicative of the claim against the agency itself. On this basis alone dismissal of those claims



against him in his official capacity was proper. As Chief Anthony Clark is immune from suit per
KRS § 75.070, this Court should reverse the decision of the Kentucky Court of Appeals and affirm
the Grayson County Circuit Court’s dismissal of the claims against him.

B. Chief Anthony Clark is Entitled to Qualified Official Immunity as a Matter of
Law.

As a matter of Kentucky law, the decisions made by Chief Anthony Clark in fighting the fire at
issue in this case were discretionary functions for which he is entitled to qualified official immunity.

Yanero, supra at 521-522; Ashby v. City of Louisville, 841 S.W.2d 184 (Ky. App. 1992). Public officers

and employees sued in their individual capacities enjoy qualified official immunity which grants

protection from liability for acts performed in the exercise of a discretionary function. Yanero v, Davis

supra at 522.

Kentucky has established a test for determining whether an ofticer or employee is entitled
to qualified official immunity. This Court has stated “Official immunity’ is immunity from tort
liability afforded to public officers and employees for acts performed in the exercise of their
discretionary functions. It rests not on the status or title of the officer or employee, but on the
function performed.” Id. at 521. “[Q]ualified official immunity applies to the negligent performance
by a public officer or employee of (1) discretionary acts or functions i.e., those involving the exercise
of discretion and judgment, or person deliberation, decision, and judgment; (2) in good faith; and
(3) within the scope of the employee’s authority.” Id. at 522.

From the clear language of the Complaint, the Appellees are alleging that Chief Anthony
Clark was negligent in directing the extinguishment of the fire. Fighting fire is inherently a

discretionary job. It requires quick judgments and decisions in unpredictable, unknown, and



sometimes rapidly changing circumstances. The decisions made by Chief Anthony Clark in fighting
the fire were done so in his capacity as chief, and were purely discretionary functions for which he
is cloaked in qualified official immunity. Further, there does not exist any evidence these decisions
were not taken in good faith, or beyond his authority as chief. While the Kentucky Court of Appeals
correctly held that Chief Anthony Clark would be entitled to qualified official immunity in the
performance of these discretionary functions, the court erred when it did not affirm dismissal of these

claims.

CONCLUSION

WHEREFORE, based on the foregoing, Kentucky League of Cities as Amicus Curiae in
support of Appellants City of Caneyville, Kentucky; the City of Caneyville Volunteer Fire

Department; and Chief Anthony Clark, respectfully request that this Court reverse the Opinion of

the Kentucky Court of Appeals, and affirm the Grayson County Circuit Court’s dismissal of

Appellees” Complaint against these Appellants.
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