























Notwithstanding the clear grant of immunity under KRS § 75.070, what is maybe more
pertinent to this Court’s analysis is the very test utilized to confer that immunity, that is, whether the
CVFD was engaged in a governmental versus proprietary function in responding to and
extinguishing fires in the City and surrounding areas. “The test for whether a government agency
is performing a governmental function or a proprietary function is whether the agency is ‘carrying
out a function integral to state government,” or whether it is ‘engaged in a business of a sort

theretofore engaged in by private persons or corporations for profit.”” Schwindel v. Meade County,

113 S.W.3d 159, 168 (Ky. 2003 )(internal citation omitted). See also Yanero v. Davis, supraat 519;

Withers v. University of Kentucky, 939 S.W.2d 340,342-343 (Ky. 1997).

Unless it can be demonstrated the Appellants were in the pursuance of a proprietary,
business-like, for-profit function, to the exclusion of any governmental function, they are cloaked
in governmental immunity. Regardless of how the Appellees may characterize their claims, there
are no facts to support that any actions undertaken with regard to them or their property (i.e.
extinguishing fire) were the sort typically done by private businesses for profit. In fact, there are
likely few other responsibilities so inherently governmental in nature as fighting fire. See Terrell

v. Louisville Water Co., 105 S.W. 100, 101 (Ky. App. 1907)(holding that firefighting is a

governmental function); Phillips v. Kentucky Utils. Co., 266 S.W. 1064, 1065 (Ky. App. 1924);

Davis v. City of Lebanon, 57 S.W. 471, 472 (Ky. App. 1900) (“The appellee is authorized by law

to establish and provide for the prevention and extinguishment of fire, and it seems that such

authority may be treated as a governmental function.”); Small v. Board of Council of City of
Frankfort, 261 S.W. 1111 (Ky. App. 1924)(“The extinguishment of fires is a function which a

municipal corporation undertakes in its public, governmental capacity . . . .7).



In declaring fire departments agents of the Commonwealth of Kentucky, acting solely and
alone in a governmental capacity, and irrespective of those departments receiving funding directly
from the state, the City of Cancyville Volunteer Fire Department is statutorily immune from suit.
KRS § 75.070. The General Assembly has expressed public policy that fighting fire is a function
integral to state government. The Kentucky Court of Appeals’ opinion must be reversed.

I1. The General Assembly Has the Express Authority to Confer Immunity Upon the City
of Canevville Volunteer Fire Department,

“When considering the constitutionality of a statute, this Court draws all fair and reasonable
inferences in favor of the statute’s validity. The violation of the Constitution must be complete and

unmistakable in order to find the law unconstitutional.” Posey v. Commonwealth, 185 S.W.3d 170,

175 (Ky. 2006)(quoting Kentucky Indus. Util. Customers, Inc. v. Kentucky Utils. Co., 983 S.W.2d

493, 499 (Ky. 1998)). See also Keith v. Hopple Plastics, 178 S.W.3d 463, 466 (Ky.

2005)(“Legislative acts are presumed to be valid; therefore, the burden is on one attacking a statute
to show the negative.”). “[I]f there are two ways to reasonably construe a statute, one upholding the
validity and the other rendering it unconstitutional, [courts] “must adopt the construction which

sustains the constitutionality of the statute.”” Flynt v. Commonwealth, 105 S.W.3d 415, 423 (Ky.

2003)(internal citation omitted). Applying such principles to the present appeal, KRS§§ 75.070 and
95.830 are constitutional, and this Court should reverse the Kentucky Court of Appeals and affirm
the Grayson County Circuit Court’s dismissal of this action.

In construing statutes, courts are to apply the plain meaning of the statute whenever possible.

Bailey v. Reeves, 662 S.W.2d 832, 834 (Ky. 1984)(*“We have a duty to accord to words of a statute

their literal meaning unless to do so would lead to an absurd or wholly unreasonable conclusion.”);















