





STATEMENT CONCERNING ORAL ARGUMENT

The Appellee does not believe that oral arguments would assist this Court in its
decision. The law of Kentucky regarding reconciliation and its potential effect on the
validity of property settlement agreements in a dissolution was decided by the Court in

Peterson v. Peterson, 583 S.W. 2d 707, Ky. App. (1979). Although this is an issue that

has not been addressed since the Peterson case, that decision has not been overruled or
questioned since its publication and sets forth a detailed analysis as to the determination
of when a reconciliation takes place, and when and how it effects the validity of property
settlement agreements.

In regards to unconscionability, the Kentucky Courts have issued numerous
opinions, a few of which are cited in the parties’ briefs, regarding separation agreements,
including defining unconscionability, the factors to be assessed when determining
unconscionability, and analyzing numerous specific agreements/provisions for their
validity. The Kentucky Supreme Court has recently addressed the issue in the Pursley v.
Pursley decision, 144 S.W. 3d 820, Ky. (2004).

| Appellant is not arguing for a change in the law on either issue; rather, that
the trial court erred in its application of the law to the facts. The trial court held a lengthy
hearing over two days, in which both parties testified at length regarding the transaction
and the events both leading up to the preparation and signing of the agreement as well as
the events which occurred afterward, all of which are part of the record herein. This

Court can easily determine from an examination of the record and the parties’ briefs

whether the trial court was in fact in error.
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COUNTERSTATEMENT OF THE CASE

The parties in this matter were married twice. They have one minor child
between them, born April 21, 1989. They were first married in 1988 and resided in
Bourbon County, Kentucky, upon a large farm of approximately 1200 acres owned by the
Appellants’ father, Doctor Cameron. (Tape 10/25/04, 12:21:25). The Appellant
(hereinafter “Husband”), Donald Cameron, was the manager of the farm. (Tape,
10/25/04, 12:22:41). All of their expenses were paid for by Husband’s father. Husband
filed for divorce from the Appellee, Lynea Cameron (hereinafter, “Wife”), in 1998. The
parties had a long hearing in front of the Bourbon county Domestic Relations
Commissioner regarding property and maintenance issues. (Tape, 10/25/04, 12:20:20), in
which no decision was ever entered by the Domestic Relations Commissioner regarding

their property or debts. The parties were granted a decree pursuant to Putnam v. Fanning

in 2000. (Tape, 10/25/04, 12:19;37). The Husband then married and divorced another
woman, by whom he had a son. (Tape, October 8, 2004, 9:24:21). In the interim, the
Husband’s father gifted him with several farms located in Nicholas County, Kentucky,
totaling approximately 1400 acres. (Tape, 10/8/04, 9:31:29). In 2001, Husband
approached the Wife about a reconciliation. Sometime prior to January, 2002, Husband
showed the real estate in Nicholas County to Wife. (Tape, 10/8/04, 9:36:13). At about
the same time, Husband purchased a doublewide trailer by mortgaging the property
(Tape, 10/8/04, 9:57;16). The mortgage was in the amount of approximately $95.000.00.

In January, 2002, the parties remarried and resided together on the real estate in

Nicholas County. In October, 2002, the Husband filed the instant action for dissolution.




(Tape, 10/8/04, 9:18:43). Shortly after Husband filed for dissolution, the Wife moved in
with her mother in Dover, in Mason County, Kentucky. (Tape, 10/25/04, 12:24:59). The
Wife has worked as a teacher in Georgetown, Brown County, Ohio, since 1999. (Tape,
10/8/04, 9:20:18). The Husband retained an attorney to represent him named Dawn
Curran Letcher (Tape, 10/8/04, 9:18:01).  The Wife did not retain counsel. (Tape,
10/8/04, 9:18:15). The attorney testified at a hearing held later in the case that she
represented the Husband only. (Tape, 10/8/04, 10:18:08). In late November- early
December of 2002, the Husband contacted Wife and asked her to reconcile with him.
(Tape, 10/25/04, 12:25:15). At that time the Wife suggested that they attend marital
counseling. As part of their discussions, the Husband told the Wife that he was sorry for
what had happened in the Bourbon County divorce and promised the Wife that if she
would reconcile with him, he would ensure she was not left without property again.
(Tape, 10/25/04, 12:29:08). He assured her he would give her }; of everything if things
didn’t work out. (Tape, 10/25/04, 1:03:31). Wife testified that this was all the idea of the
Husband and was not her suggestion. (Tape, 10/25/04, 12:29:56). The Husband then had
his attorney draw up a Separation Agreement. (Tape, 10/25/04, 12:23:38). The
Separation Agreement provided that in the event a decree of dissolution was entered, the
parties would divide all their property, both real and personal, marital and non-marital,
equally. The parties further agreed to share equal responsibility for all debts, whether
marital or non-marital. The parties signed this document on December 20, 2002, at the
office of Husband’s attorney, and the agreement was notarized by Husband’s attorney.

The parties had already begun marital counseling. A few weeks later, the parties

took a trip to Mexico for approximately 10 days. (Tape, 10/25/04, 12:08:39). The Wife




continued to live in Mason County following the signing of the Agreement and never
moved back in with husband in Nicholas County. (Tape, 10/8/04, 9:25:51; 9:52:16;
10/25/04, 12:36:00). Wife never moved any of her personal possessions back into the
Nicholas County residence which she had previously removed in October 2002. (Tape,
10/25/04, 12:36:00).  Wife would visit with Husband occasionally on the weekends
during the next few months, but approximately every other weekend. (Tape, 10/8/04,
9:59:23), and not always for the whole weekend- sometimes they only spent the day
together (Tape, 10/8/04, 9:59:36). Between March and May of 2003, the Wife only came
a “couple of weekends” (Tape, 10/25/04, 11:58:26). In approximately February or March
of 2003, the parties returned to Mexico for approximately four days, this time with their
daughter and another person. (Tape, 10/8/04, 9:28:06). During this visit, the parties slept
in separate rooms (Tape, 10/8/04, 9:54:00). At some point the Wife stopped going to
marital counseling, but the Husband continued going alone (Tape, 10/8/04, 9:38:40).
Finally, in April, 2003, Wife decided that the parties would never reconcile because “he
wouldn’t change his ways.” (Tape, 10/25/04, 1:58:19).

Wife retained an attorney and sought counsel. Wife informed her attorney of the
Separation Agreement and the dissolution action in Nicholas County. (Tape, 10/25/04,
2:03:23). Wife’s attorney advised her she could file in Mason County (Tape, 10/25/04,
12:38:00). Wife didn’t think that the Nicholas County action had been dismissed- she
thought she was filing in Mason County because that was where she lived, and thought
the case would be transferred there. (Tape, 10/.25/04, 12:38:27). The Wife told her

attorney about the Separation Agreement and gave him a copy. (Tape, 10/25/04,

2:01:00). The Mason County action was dismissed when it was discovered that the




Nicholas County action was still active and had not been dismissed. Wife’s attorney then
filed a motion for an uncontested hearing in the Nicholas County Action. Husband
retained new counsel for the Nicholas County action, who then moved that the Separation
Agreement be set aside. The Nicholas Family Court held hearings on October 8, 2004,
and October 25, 2004, the parties filed memorandums of law, and the Nicholas Family
Court ultimately upheld the Separation Agreement and incorporated it as part of the
parties’ Decree of Dissolution. On July 19, 2005, the Husband filed a Motion to Amend,
Alter or Vacate the Court’s decision to uphold the Separation Agreement. The Court
overruled the Husband’s motion on August 26, 2005. A final hearing was held in the
matter on August 20, 2005, and the Decree of Dissolution incorporating the parties’
Separation Agreement was entered on August 26, 2005. Notice of Appeal was filed by
the Husband on September 23, 2005. The Court of Appeals affirmed the judgment of the

Nicholas Family Court on January 5, 2007, and motion for discretionary review was filed

by Appellant and granted by this Court on .




ARGUMENT

L THE TRIAL COURT’S FINDING THAT THE PARTIES DID NOT
RECONCILE FOLLOWING THE EXECUTION OF THE SEPARATION
AGREEMENT WAS SUPPORTED BY EVIDENCE AND WAS NOT CLEARLY
ERRONEOUS.

Findings of fact shall not be set aside unless clearly erroneous, and due regard
shall be given to the opportunity of the trial court to judge the credibility of the witnesses.

CR 52.01. Findings of fact are not clearly erroneous if supported by substantial evidence.

Black Motor Company v. Greene, 385 S.W. 2d 954, 956 (Ky. App. 1964). Substantial

evidence has been conclusively defined by Kentucky court as that which, when taken
alone or in light of all the evidence, has sufficient probative value to induce conviction in

the mind of a reasonable person. Secretary, Labor Cabinet v. Boston Gear, Inc., a Div.

Of IMO Industries, Inc., 25 S.W. 3d 130, 134 (Ky. 2000). There is a definite and
substantial burden of proof upon a party seeking modification and/or nullification of a

separation agreement. Peterson v. Peterson, 583 S. W. 2d 707, 711 (Ky. App. 1979).

Prior to 1972, the year the Kentucky no-fault dissolution statutes came into effect,
it was the recognized law in the Commonwealth that a reconciliation between the parties
cuuld nuilily a separation agreement between the parties. However, in 1979, the

Kentucky Court of Appeals decided the Peterson v. Peterson case, supra, which restated

the law of the Commonwealth in the no-fault era.
Prior to Peterson, Kentucky law made a distinction between Separation
Agreements which were fully executed and are merely executory. Where agreements are

fully executed, a reconciliation will not abrogate the agreement. Id., at 709. Where the

provisions of the agreement are executory, the rule is that “a reconciliation of the spouses




and resumption of cohabitation by the parties to the separation agreement nullifies the
agreement.” Id.

However, even with executory agreements, reconciliation will not abrogate the
agreement if the court can determine from other evidence the real intention of the parties.
Such contrary intentions may be ascertained by the language of the agreement itself or
from the acts of the parties subsequent to reconciliation. Id. In other words, the parties'
intentions is the most important factor in determining whether there has been a
reconciliation, and the Court can utilize the actual language of the agreement and the
parties' actions, as well as their testimony, in order to make findings regarding what the
parties’ intentions were.

There were sufficient facts introduced to the Court at the hearings held regarding
the Separation Agreement’s enforceability (10/8/04 and 10/25/04), for the Court to find
that the parties did not, in fact reconcile. It was undisputed by the parties that following
the Husband’s filing for dissolution in October 2002, the parties lived in separate
households, the Wife residing with her mother in Mason County, Kentucky, while
Husband resided in Nicholas County. Husband admitted while testifying during the
nearings that the Wite would come to visit him on the weekends, but not every weekend,
indeed, every other weekend from December to March (Tape, 10/8/04, 9:59:23), and only
a “couple” of weekends between March and May (Tape, 10/25/04, 11:58:26). There was
no testimony that the parties shared any expenses, bank accounts, or in any other fashion
demonstrated they were residing in one household. The parties were attending marital

counseling during this time. (Tape, 10/8/04, 9:38). The Wife testified that although they

did put Husband’s mobile home up for sale and did look for a home in Mason County




. one time, that ultimately their attempt to do so went no further because she realized he
“would not change his ways.” (Tape, 10/25/04, 1:49:28; 1:58:19).
The parties did go on two vacations to Mexico together, one of which was shared
with their teenage daughter and in which they resided in separate rooms.

The Peterson case cites 24 Am Jur. 2d Divorce and Separation §916 for the

proposition that
A reconciliation and resumption of relations, in order to affect a postmarital
contract, ordinarily contemplates the establishment of a home in which the parties
live in the normal relationship of husband and wife.
Peterson, at 710.
Finally, the parties must both have intended to become reconciled. If the parties
“do not have a present intention to resume cohabitation on a permanent basis, but merely
. intend to make up their minds at a later date, and so there is not mutual intention to

establish a permanent home.... (t)he ‘trial’ is in effect a negotiation for a future

reconciliation and is not a complete agreement.” Id., citing 35 A.L.R. 2d 707, 753

(1954).

Wife testified that it was her intent to try to reconcile her differences with
Husband, and so went to therapy, went shopping, and on vacations with Husband.
However, those attempts did not result in the parties’ setting up a permanent household
together. In fact, the Husband himself testified that the parties only attempted a
reconciliation, which was unsuccessful. (Tape, 10/25/04, 12:09:03). In fact, upon cross
examination at the same hearing, when Wife’s attorney asked Husband how long his

second marriage to Wife had lasted, he immediately replied, “about ten months” (Tape,

10/25/04, 10:05:04), which would constitute the period from the date of their second




marriage in January 2002 until Husband filed for dissolution in October 2002,
demonstrating that, in his mind, their marriage ended in October 2002, when he filed for
dissolution of the parties' marriage.

In Peterson, the Court found the parties had not reconciled, despite the fact the
parties had actually lived in the same household for three (3) weeks. Although the
Husband in that case testified he believed the parties had reconciled, the Wife testified
that it was merely a “trial” reconciliation, at best, and that she did not intend the Husband
to remain there permanently. It is clear both from the testimony of the parties and by
their actions following the filing of the Petition for Dissolution that the Appellee/Wife,
Lynea Cameron, did not believe that during the period from October 2002 to April 2003
there had been a permanent reconciliation.

Counsel for Appellant asserts in his brief that the Wife’s filing of another
dissolution action in Mason County, Kentucky in 2003 demonstrates that Wife believed
the instant action in Nicholas County had been dismissed, supporting his contention of a
reconciliation. However, the Wife testified that she had informed her attorney of the
Nicholas County case and the Separation Agreement and that she thought she could still
111¢ Lir Iviasoi Coullly bevause tial was where sne resided, and that by so doing she would
transfer the case to Mason County. In addition, Wife testified she never believed the
Nicholas County action had been dismissed (Tape, 10/25/04, 2:03:23), and that although
she did call the agreement a “prenuptial agreement” at one point that she did not
understand the difference between a Prenuptial Agreement and a Separation Agreement.

(Tape, 10/25/04, 2:01:51). Further, Wife testified that she knew the agreement they had

signed had been denominated a “Separation Agreement.” (Tape, 10/25/04,). In




addition, it could be argued that Appellant's failure to dismiss the pending dissolution
action in the Nicholas Family Court demonstrates the contrary, that he was aware the
parties had not yet achieved a reconciliation and might end up dissolving their marriage.
In addition, the Wife testified that, prior to their attempted reconciliation and the signing
of the Separation Agreement, Husband told her he would give her /2 of everything he had
if things didn't work out and they ended up going through with the divorce. (Tape,
10/25/04, 1:03). This further demonstrates that it was the intent of the parties that the
Separation Agreement signed on December 20, 2002 would not be nullified by their
potential reconciliation.

Finally, the language of the agreement itself, as did the agreement in the Peterson
case, contemplates that the parties may divorce and that in the event of such occurrence,
their agreement would settle their property issues in that case. Peterson, at 711. Itis
clear then that on December 20, 2002, the parties contemplated that their attempt at
reconciliation may not be successful and that, in such event, the Separation Agreement
would become part of their Decree. Wife testified that this was her understanding of the
effect of the document prior to signing it. (Tape, 10/25/04, 1:02). See Exhibit 1,
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In summary, the trial court was not clearly erroneous in finding that the
Separation agreement signed by the parties on December 20, 2002, was not abrogated as
a result of reconciliation. The Court found, in its Findings of Fact, that the evidence

demonstrated the parties only attended to attempt a reconciliation, and had not in fact

reconciled.




I1. THE TRIAL COURT WAS NOT CLEARLY ERRONEOUS WHEN IT
FOUND THAT THE SEPARATION AGREEMENT WAS NOT
UNCONSCIONABLE.

The standard of review upon appeal of a trial court’s finding that a separation
agreement was not unconscionable is whether the trial court was clearly erroneous in its
decision.

Given the nature of our no-fault divorce statute, coupled with the
desirability of imparting some degree of finality to settlement agreements, a party
challenging an agreement as unconscionable should have a relatively high burden

of proof.

Peterson v. Peterson, 583 S.W.2d 707, Ky. App. (1979), at 712.

A fundamental rule of contract law holds that, absent fraud in the inducement, a
written agreement duly executed by the party to be held, who had an opportunity to read
it, will be enforced according to its terms. The doctrine of unconscionability has
developed as a narrow exception to this rule. The doctrine is used by the courts to police
the excesses of certain parties who abuse their right to contract freely. It is directed
against one-sided, oppressive and unfairly surprising contracts, and not against the
consequences per se of uneven bargaining power or even a simple old-fashioned bad

bargain. Conseco Finance Servicing Corp. v. Wilder, 47 S.W.3d 335 (Ky. App. 2001).

Black's Law Dictionary, 6% Ed., p. 1059 (West, 1991), defines an "unconscionable

contract" as "one in which no man in his senses, not under delusion, would make, on the
one hand, and which no fair and honest man would accept, on the other."

In the case at bar, the trial court held two hearings regarding the issue of whether
the parties’ Separation Agreement was unconscionable, and considered two legal briefs
filed by the parties. The parties were married for twelve years during their first marriage,

followed by a dissolution proceeding in which the Wife sought a property settlement and
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