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INTRODUCTION
This is a dissolution of marriage case. The question before the Court concerns a
document signed December 20, 2002, entitled a Separation Agreement. There are two
(2) issues to be decided by this Court.
(1) Did the parties reconcile after the Agreement was signed? If so, this

would nullify the Agreement.

(2) Was the document unenforceable because it is vague and unconscionable?




ORAL ARGUMENT

This case raises a couple of significant issues which have not been before this
Court in several years.

The most significant case concerning reconciliation is Peterson v. Peterson, 583

S.W. 2d 707, Ky. App. (1979); therefore it has been over twenty-five (25) years since the
Court has extensively visited this issue.

The most significant case concerning unconscionability is Shraberg v. Shraberg,

939 S.W. 2d 330, Ky. (1997); thus it has been almost ten (10) years since this issue has
been decided.
Both of these issues are very important in the field of domestic relations law. If

the Court believes oral arguments would be helpful, the Appellant will work hard to give

the Court as much information as possible.




STATEMENT OF POINTS AND AUTHORITIES

STATEMENT OF THE CASE
KRS 403.190(2) v veeveeeemeesessaeeosmmas st 5
KRS 402, 100(2)(@)- v veveseeeerereesassmmasstaie st 5
L THE TRIAL COURT ERRONEOUSLY FOUND THAT

THE PARTIES DID NOT RECONCILE AFTER THEY
SIGNED THE SEPARATION AGREEMENT

Webster’s New Collegiate Dictionary, (Second Edition) ...........cooene 7
Black’s Law Dictionary, (Fourth Edition)..........ooviiiiinenreeeen 7
Cole v. Aldrop, 265 SW. 274 Ky. (1924)......coevvriiniiiiiinennneees 7,8

Peterson v. Peterson, 583 S.W. 2d 707, Ky. App. (1979)....2, 8, 9,10, 13

Hall v. Hall, 328 S.W. 2d 541, Ky. (1959).....ovnerniiiiiieeene 9
Goodaker v. Littell, 314 S.W. 2d 539, Ky. (1958)......vvviirrinninnenen 9
) Hoskins v. Hoskins, 256 S.W. 2d 1, Ky. (1923). i 9

IL. THE TRIAL COURT ERRONEOUSLY FOUND THIS
SEPARATION AGREEMENT WAS ENFORCEABLE
BECAUSE IT WAS NOT VAGUE OR UNCONSCIONABLE

Shraberg v. Shraberg, 939 S.W. 2d 330, Ky. (1997) ...ccovvnnnnniinn 2,11

KRS 403,180 . e ettt eee e e s 11,13




STATEMENT OF THE CASE

The parties to this action were married to each other on two (2) separate
occasions. The parties were married the first time in 1988 and lived in Bourbon County,
Kentucky. There was one (1) child born of this marriage, and the marriage was dissolved
by the Bourbon Circuit Court in 1999. The parties remarried on January 4, 2002, and
lived together until October 10, 2002, when this case was filed in the Nicholas Circuit
Court.

On December 20, 2002, both parties signed a document entitled Separation
Agreement. Both parties testified they did not know they were signing a Separation
Agreement. The Appellant testified he thought the document dismissed the Nicholas
County dissolution action. The Appellee testified she thought the document was a
prenuptial agreement.

Almost immediately after the Agreement was signed on December 20, 2002, the
parties went on an extensive vacation to Mexico. The Appellee is a school teacher and
was on Christmas vacation. When the parties returned home from Mexico, Appellee
continued to live in Mason County, Kentucky with her mother because it was close to
where she taught school and where their daughter, Amy, attended high school. The
Appellee would come and stay weekends in Nicholas County with Appellant except
when their daughter had weekend school activities. The parties listed their home in
Nicholas County with a real estate agent to be sold so they could purchase a home
together in Mason County. The parties looked at several houses in Mason County, but

never made a purchase because the Nicholas County residence had not sold. The parties

along with their daughter went on another Mexican vacation in March 2003. These




parties were reconciled for four (4) or five (5) months and held themselves out to the
public as a family.

After the parties’ marriage was dissolved in 1999, and before they remarried on
January 4, 2002, the Appellant received a gift of approximately 1400 acres of farmland in
Nicholas County, Kentucky. This property is clearly non-marital property because (1) it
was obtained prior to the marriage, see KRS 403.190(2), and (2) was a gift from his
father, see KRS 403.190(2)(a). If it were not for the Separation Agreement, this property
is clearly non-marital and would be assigned to the Appellant.

The Appellee filed a new action in August 2003 in the Mason Circuit Court
thinking the Agreement was a prenuptial agreement, and she was of the understanding the
case in Nicholas County had been dismissed. The Mason County case proceeding was
litigated for almost one (1) year and was set for final hearing when the Court learned the
Nicholas County case had not been dismissed. After learning of the Nicholas County
case, the Mason Circuit Court case was dismissed.

The Separation Agreement executed on December 20, 2002, was never filed in
the Nicholas Circuit Court, deeds were never executed and nothing was ever done to
carry out the terms of the Agreement, thus it was merely executory, and under Kentucky
law, would be revoked with reconciliation of the parties.

Although the Appellee now conveniently says she only attempted reconciliation,
all her actions show otherwise:

1. The parties held themselves out to the public as a family, and among other

things, they went on two (2) vacations to Mexico and made several shopping trips

together.




2. Appellee put up a Christmas tree and decorations in the parties’ Nicholas
County home (Tape 10/25/04; 12:39:40).

3. They listed their Nicholas County home for sale with a realtor in order to
purchase a home together in Mason County (Tape 10/25/04; 1:50:10).

4. Appellee said she did not know for sure that her marriage was over until
April 2003 (Tape 10/25/04; 1:58:10).

S. Appellee thought she had signed a prenuptial agreement (Tape 10/25/04;
2:02:00).

6. Most important of all, Appellee filed a new dissolution action in August
2003 in the Mason Circuit Court because she thought the first action in Nicholas County
had been dismissed. She testified to several different reasons as to why she filed the new

case in Mason County; however, it was clearly her intention to reconcile with her

husband.




ARGUMENT

I. THE TRIAL COURT ERRONEOUSLY FOUND THAT THE PARTIES
DID NOT RECONCILE AFTER THEY SIGNED THE SEPARATION
AGREEMENT.

It is well recognized by the Kentucky courts that reconciliation of the parties
before a final decree is entered renders a previous property settlement null and void. The
issue that must be determined in this case is whether there was in fact a reconciliation.
We contend that the facts clearly show that both parties thought and intended to be
reconciled for four (4) or five (5) months. The most important fact is the Appellee filing
a new action in Mason County because she believed the Nicholas County case was

dismissed, and she believed she had reconciled with her husband.

Reconciliation in itself is a legal term, Webster’s New Collegiate Dictionary,

(Second Edition), defines “reconcile” as follows: “To cause to be friendly again; to bring
back to harmony. . .” and reconciliation is “the act of reconciling.” Black’s Law
Dictionary, (Fourth Edition), defines reconciliation as “the renewal of amicable relations
between two persons who have been at enmity or variance.” The Kentucky courts have
never defined reconciliation. The facts of our case clearly fit within Webster’s and
Black’s definition of the term reconciliation.

[ have not found any Kentucky case law that specifically defines “reconciliation.”
There seems to be a conflict with two different opinions by the Kentucky courts. In Cole
v. Aldrop, 265 S.W. 274, Ky. (1924), a case where the wife owned real estate valued at
$6,000.00 and the husband had very little property of his own. The parties entered into a

postnuptial contract whereas the husband relinquished all rights including dower and

homestead in all real estate owned by his wife. The wife later died and the husband




brought action against the wife’s executrix alleging the contract was void because of the
reconciliation. The court stated at page 275 “It is also a rule of general acceptation that a
reconciliation of the parties and resumption of marital relations, for any period of time,

will render a previous contract of separation void.” However, in Peterson v. Peterson,

583 S.W. 2d 707, Ky. App. (1979), at page 709, it states that “While there are no
Kentucky cases specifically addressing the point, it seems clear that a settlement
agreement is not annulled by a brief cohabitation or occasional sexual relations between
the parties. . . However, it is equally clear that the duration of a reconciliation is
unimportant.” In Peterson, supra, the court must have overlooked the Cole case, because
there is no reference to it whatsoever. The facts in our case are much different than the
facts in Peterson, supra. The Peterson case involved a case where the husband was the
only person to testify and was the only party to want reconciliation. In our case, there
was a four (4) or five (5) month mutual reconciliation. In Peterson, supra, at page 710,
the court said, “The important factor in determining whether there has been, in fact, a
reconciliation is the parties’ intention.” In our case, it is clear that both parties thought
there was in fact a reconciliation and that the Nicholas County case was dismissed. The
Appellee in fact filed a new case in the Mason Circuit Court. The Appellee now states
she never intended reconciliation, but all her actions show otherwise.

The facts in Peterson are vastly different from the facts in our case. In Peterson,
the husband’s testimony is all the court had to consider, and his testimony is not so
compelling as to require the trial court to find the agreement was annulled. At the most,

George’s testimony indicated that the parties had twice engaged in sexual relations during

their separation, and George had entertained some idea of reconciliation. There was




absolutely no evidence that Kum ever desired reconciliation except for George’s bare
association that, “As I understand it, we were going to see how things worked out and try
to get back to normal relations.”  George admitted that Kum had rebuffed all his
previous attempts at reconciliation. In our case, the parties reconciled for at least four (4)
or five (5) months. The wife testified she did not realize until at least April 2003 that the
marriage was over between them (Tape 10/25/04; 1:58:10). The only thing the Appellee
did not do during the reconciliation was to move back to the house at Nicholas County.
The reason she did not do this was because she and her daughter were in the middle of a
school year and it was more convenient to be near her teaching job in Georgetown, Ohio
and be closer to their daughter’s school in Mason County. The parties, in addition to the
Mexico trips, stayed most weekends together, listed their residence in Nicholas County
for sale and looked at properties in Mason County to buy. They held themselves out to
the public as husband and wife. The Appellee’s actions of filing the new case in Mason
County shows that she thought she was reconciled, even if she now says she only
attempted reconciliation. In Peterson, supra, at page 710, the court stated, “Once it is
found that the parties’ attempted reconciliation nullified the agreement; the provisions are
void for all purposes. The agreement is not revived by a subsequent separation.”

There are several Kentucky cases which clearly state that in Kentucky when a
separation agreement is entered into by the parties, and the agreement is not incorporated
into a final decree of dissolution of marriage, the agreement is null and void and
unenforceable in future proceedings. See Hall v. Hall, 328 S.W. 2d 541, Ky. (1959);

Goodaker v. Littell, 314 S.W. 2d 539, Ky. (1958); and Hoskins v. Hoskins, 256 S.W. 1,

Ky. (1923). Although the facts in Hall, supra, and Goodaker, supra, have to do with




inheritance and not a dissolution case, the principle is the same, that is, upon
reconciliation, the agreement is null and void.

By the terms of the agreement itself, the parties were contemplating
reconciliation. The agreement specifically states that the consideration for the agreement
would be “In the event a decree of dissolution is entered herein.” The parties thereafter
reconciled and a new and different action was filed in the Mason Circuit Court, which
was later dismissed. In addition, nothing contemplated by the Separation Agreement was
ever carried through with, it was never filed in the court records and no deeds were ever
executed. In Peterson, supra, the court states at page 709 “a review of Kentucky case law
on the subject discloses that the effect of reconciliation on settlement agreements depends
upon whether the provisions of the agreement are executed or merely executory. With
fully executed property settlements, reconciliation does not abrogate the agreement
unless the parties intended to do so.” The court went on to say “where the provisions of a
settlement agreement are executory, however, ‘the rule followed in this jurisdiction is that
a reconciliation of the spouses and a resumption of cohabitation by the parties the
separation agreement nullifies the agreement’.” In our case, nothing was ever done to
effect the execution of the agreement, and in fact, the parties immediately reconciled.
Although the Appellee now says she only attempted a reconciliation, she specifically
stated that this agreement was to take effect if the parties separated (Tape 10/25/04;
1:02:30). She could not later separate unless she intended to be reconciled at that point.

Her later testimony shows she thought this agreement was a prenuptial agreement.

10




II. THE TRIAL COURT ERRONEOUSLY FOUND THIS SEPARATION

AGREEMENT WAS ENFORCEABLE BECAUSE IT WAS NOT VAGUE

OR UNCONSCIONABLE.

The agreement in this case is not conscionable under KRS 403.180. Appellant
testified that before his second marriage to the Appellee, he received approximately 1400
acres from his father as a gift. The PVA value of these farms is $659,000.00. This is a
conservative value and this property is probably worth more than this amount. Appellee
testified that she had two (2) automobiles, an older one that the husband bought for her,
and a newer one in which she was making payments. She also testified she might have a

small retirement from her teaching job. No values were put on any of this property. The

wife stated she was not very good with numbers.

Shraberg v. Shraberg, 939 S.W. 2d 330, Ky. (1997), is a case dealing with
conscionability. That case held that the agreement where the husband gave away all his
income was unconscionable and would not be enforced. The court in Shraberg, supra,
when discussing KRS 403.180, said at page 333, “In affect, the law has established a
major protection for parties from their own irresponsible agreements.” The court went on
to elaborate, “A separation agreement is unconscionable and must be set aside if the court
determines that it is manifestly unfair and unreasonable.” In our case, the husband for no
consideration gave away one-half (1/2) of his estate or at least $329,500.00. He
basically received nothing in return for this agreement. Our facts are very similar to the
facts in Shraberg, supra. We think giving away at least $329,500.00 with very little in
return is fundamentally unfair and unconscionable. This is not merely a bad bargain on
behalf of Appellant, in fact, it is no bargain at all, the wife had very little if any property

and did not give anything in return for one-half (1/2) of the non-marital property. This
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agreement is manifestly unfair and should be set aside and found to be null and void. If
the wife is entitled to maintenance, that is something different altogether and should be
litigated separately.

This agreement should not be enforced because it is vague. The agreement itself
does not specifically list any property, but merely states that all property, either marital or
non-marital, shall be divided equally; therefore, it should be déclared null and void
because of its vagueness. This agreement does not determine custody, child support,
does not list any property, and does not do any of the usual and normal things that
separation agreements normally do. Both parties were mistaken as to what the agreement
actually stated. Appellant thought it was a dismissal of the Nicholas County action, and
the Appellee thought it was a prenuptial agreement. There was no disclosure made by
either property. Neither party thought or realized this agreement was a property
settlement agreement until after the Mason County action was filed. The Appellee
thought the case in Nicholas County was over and did not think otherwise until after she
conferred with her attorney and saw the potential of stating she only attempted to
reconcile.

Our case is one where the agreement is manifestly unfair and unreasonable. The
husband for no reason or consideration gave away one-half (1/2) of his property. The
parties’ marriage was less than one (1) year old and to make the agreement valid would

be a great injustice because it would be manifestly unfair and unreasonable.
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CONCLUSION

Although Appellee now states she only attempted to reconcile, her actions from
December 2002 to April 2003 show she actually intended to be reconciled with her
husband. If she had not intended to reconcile or think the case in Nicholas County had
been dismissed, why did she file a new dissolution case in the Mason Circuit Court?
Also, Appellee thought the agreement she signed was a prenuptial agreement, and this,
along with the fact she filed the new case in Mason County, clearly shows she had
reconciled her marriage. Then in April 2003, she finally realized the marriage was
completely over.

Both parties’ actions show they intended to reconcile their marriage; it was not a
unilateral reconciliation as was the case in Peterson, supra. The Court can not ignore
these facts, they held themselves out to the public as husband and wife for more than four
(4) months.

Neither Party thought they were signing a separation agreement. It does not look
like a separation agreement, and does not contain the usual clauses of a separation
agreement. It is vague, and does not distinguish between marital and non-marital
property. Neither party made a full disclosure to the other.

The Separation Agreement is unconscionable under the provisions of KRS
403.180, in that without any consideration, the Appellant agreed to give away at least
$329,500.00.

The Court should overrule the Nicholas Family Court decision and the Kentucky
Court of Appeals because these parties did in fact reconcile. It does not matter what the

Appellee now says, at least in August 2003 when she paid the new filing cost of the

13




action in Mason Circuit Court she knew she had reconciled with her husband, and under
Kentucky law, the Separation Agreement should not be enforced. Secondly, the
Separation Agreement should not be enforced because it is vague and unconscionable.
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