


PURPOSE OF THE REPLY BRIEF

The purpose of this Reply Brief'is to respond to the argumentation, or lack thereof, raised in
the Commonwc;,alth’s brief. Brief for the Commonwealth, hereinafter BC 1-46.

In her motion for discretionary review, appellant, Karen Brown, asked this Court to grant
review, inter alia, on two “procedural” issues. In a nutshell, appellant asked this Court to review
the following: (1) whether the standard of ineffective counsel, set out by the Court of Appeals, for
reviewing a denial/grant of relief at the plenary level was both different and higher than that
established in Strickland v. Washingion, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); (2)

whether the Commonwealth and the Court of Appeals failed to appreciate and understand settled
law applicable to appellate burden of proof and scope of appellate review in a case where appellant
(the criminal defendant) won at the plenary level where a claim of ineffective assistance was
alleged.

When this Court granted discretionary review, this Court recognized that there were
“special reasons for it.” CR 76.20(1). This Court recognized that the issues contained in the motion
were of great importance to the administration of criminal justice. In fact, the Commonwealth even
acknowledged that “this [is] a case of utmost importance and respectfully requested oral argument
to fully explain its position to this Court.” BC 1.

However, it is not oral argument, but the appellate brief, which is the vehicle which the
Commonwealth must first utilize to explain its position. And contained in its obligation to explain
is a requirement that the Commonwealth first “‘analyze the appellant’s argument, find the flaw, and

expose it to the court.” Purver and Taylor, Handling Criminal Appeals, §157, p. 317 (1980)

(emphasis in original). The reality is the Commonwealth, in its brief, completely ignored the
factual and legal argumentation in both the procedural and “substantive” issues briefed by appellant
to this Court. See e.g. BC 29-31.

“One of the most common, yet damaging, mistakes made by appellate counsel is to simply

ignore the presence of authority that stands in opposition to his...position... Failure to discuss




contrary authority is normally taken as an admission of its strength.” Id., at §100, pp. 173-174. As
such, the failure of the Commonwealth to address and refute the specific factual and legal
argumentation — see discussion, infra —was a tacit concession that error occurred and that vacation
of the conviction was in order. Cf. CR 76.12(8)(c). For all practical purposes, the Commonwealth,
see e.g. BA 29-30, offered this Court its legal conclusions without citation to any authority which is
contrary to CR 76.12(4)(d)(iv). “The backbone of any appeal is the authority cited within the
appellate brief.” Purver, supra, at §97, p. 165. “[W]ithout the citation of legal precedent,” the
argumentation will fail. Id.

In an attempt to refute appellant’s claims, the Commonwealth’s brief was a rehash of the
briefs it filed to the Court of Appeals. With the exceptions of (1) changing “appellee” to
“appellant”; (2) deleting one paragraph; (3) adding six new paragraphs, the Commonwealth’s total
brief was a verbatim reproduction of the briefs it filed to the Court of Appeals. In fact, “argument”
pages 32-46 of the Commonwealth’s brief to this Court made not one reference to anything
presented by appellant in her brief to this Court. The Commonwealth wrote its brief as if it were in
an appellate vacuum, writing on an appellate clean slate with no reference or true regard to the
issues at hand. The Commonwealth’s brief was either a product of laziness, intentional avoidance
of the issues for lack of answers, or lack of understanding that the grant of Motion for Discretionary
Review changed the focus and landscape of the issues. Because the Commonwealth failed, for
whatever reason, to address the issues which formed the basis for the grant of discretionary review,
this Court should vacate appellant’s conviction without regard to the merits of those issues.

One specific example puts the Commonwealth’s brief in perspective. The Commonwealth
argued to the Court of Appeals that trial counsel’s strategy not to let appellant testify was reasonable
because counsel wanted to keep the “poisoning incident” from the jury. On page 14 of its brief to
the Court of Appeals the Commonwealth stated:

...he [counsel] was worried about things coming in which weren’t in appellec’s
statement. .., such as evidence or a statement by appellee that her father had been
poisoned once or twice. ...
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However, in her brief to this Court, appellant documented to this Court how the Commonwealth and
trial counsel had overlooked the fact that the jury actually did hear about the “poisoning incident”
because it was contained in appellant’s statement which was read to the jury.

With no regard to fact, the Commonwealth, on page 13 of its brief to this Court, still argued

without so much as a change in punctuation:

...he [counsel] was worried about things coming in which weren’t in appellant’s

statement. .., such as evidence or a statement by appellant that her father had
been poisoned once or twice. ..

The Commonwealth’s brief was an utter disservice to this Court. The Commonwealth’s
total approach to this appeal should serve to shake the confidence of this Court in the
Commonwealth’s entire brief.

The Commonwealth just does not get it that presumably the very reason this Court granted
discretionary review was to correct the application of conflicting. law. Appellee continues to

perpetrate the problem rather than address it.
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I. “INITIAL” MATTERS ADDRESSED BY THE COMMONWEALTH

The Commonwealth argued that the plenary court’s grant of relief was not entitled to any
respect because “[a]s an initial matter,” the court’s opinion was “skeletal” and cited “no cases,” BC
29, and as a “final matter” the court did not take into account that appellant’s burden of proof
increased due to the passage of time “before appellant filed her RCr 11.42 motion.” BC 31, 32, 37.
However, the Commonwealth failed to inform this Court that when these specific issues were
raised to the Court of Appeals, the Court found these issues adverse to the Commonwealth.

Commonwealth v. Brown, Master Slip Opinion, pp. 10-11, 37, (decided August 26, 2005)

(hereinafter Brown).
Since the Commonwealth failed to seek discretionary review on those issues, the ruling of
the Court of Appeals has “become res judicata under the doctrine of the ‘law of the case.””

Commonwealth v. Schafer, 639 S.W.2d 776 (Ky. 1982). As such, the ruling of the Court of

Appeals as to the “skeletal” and “delay” issues must stand “because the matter is not before us [this

Court] on review of that issue.” Hobbs v. Commonwealth, 655 S.W.2d 472 (Ky. 1983). See also

Strunk v. United States, 412 U.S. 434, 93 S.Ct. 2260, 2262, 37 L.Ed.2d 56 (1973).

IL. STRICKLAND VIOLATION ARGUMENT

This multi-pronged “procedural” assignment of error was premised on the ground that the
Court of Appeals’ standard for reviewing an ineffective assistance claim was different and higher
than thét announced in Strickland, supra. This issue was contained in a separate argument; it was 10
pages in length; it had “ample... citations of authority pertinent to each issue of law.” CR
76.12(4)(c)(V).

The Commonwealth’s response consisted of one paragraph and 10 lines of text. BC 30-31.
It was not housed in a separate argument, but rather was identified as “[a] second opening matter” in
its sole argument that dealt with the two “qubstantive” issues raised by appellant. Id. The

Commonwealth’s response ignored all, and thus failed to refute any, of the legal authority appellant

cited.




In her first prong, “Focused Entirely On Mere Outcome”, appellant detailed how the
Court of Appeals’ prejudice inquiry was unconstitutional because it assessed prejudice solely under
an outcome determination test and never mentioned the adversarial testing/unreliable result formula
that is the touchstone of Strickland’s prejudice inquiry.

In its response to this prong, the Commonwealth simply argued that the Court of Appeals
committed no error since the Court of Appeals relied on various cases decided by this Court. BC
30. Shockingly, the Commonwealth continues to cite an outcome determinative standard as
authority. It goes on to say it is okay to rely on the wrong law because its law from this Court. The
Commonwealth then says its okay becéuse even if the incorrect standard is cited—the correct
standard is cited in the string citation which covers all the bases.

Next; the Commonwealth’s mere assertion that the Court of Appeals formulation of
Strickland was “simply differing ways of stating the same thing”, was entitled to no respect. BC 30.
This is graphically evident from the Commonwealth’s following comment: “nothing that appellant
complains of would have altered the outcome in this case.” BC 32. Under Strickland, appellant did
not have to prove “that an error was outcome-determinative in order to be entitled to post-conviction
relief” Delk v. State, 68 S.W.3d 418, 426 (MoBanc 2002).

In her “Higher Standards Of Proof” prong, appellant documented that under Strickland’s
prejudice inquiry, appellant only had to show there was a reasonable probability of a different
outcome. However, as noted in her initial brief, the Court of Appeals required appellant to prove by
convincing evidence that she was prejudiced. This standard is higher than reasonable probability.
The Commonwealth ignored this prong.

Appellant also documented how the Court of Appeals applied the outlawed preponderance
of the evidence standard to its prejudice inquiry. Furthermore, appellant also established how the

singular use of the phrase “reasonable probability” did not, contrary to the Commonwealth’s

assertion, cure the error.




In her “Performance Inquiry” prong, appellant documented that under Strickland,
appellant had the burden to show, only by a preponderance of the evidence, that counsel’s
performance was deficient. Id., 104 S.Ct. at 2064. However, as noted in her brief, the Court of
Appeals required appellant to prove by convincing evidence that counsel’s performance was
unreasonable. This standard is higher than preponderance of the evidence. The Commonwealth
ignored this prong. |

Accordingly, this Court must reverse the flawed opinion of the Court of Appeals and grant
the appropriate relief.

"II. BURDEN OF PROOF; SCOPE OF APPELLATE REVIEW ARGUMENT

This multi-pronged “procedural” assignment of error was premised on the ground that both
the Commonwealth and the Court of Appeals failed to comprehend settled law applicable to
appellate burden of proof and scope of appellate review in a case where appellant (the criminal
defendant) won and the Commonwealth lost at the post conviction level where a claim of ineffective
assistance was alleged. This assignment of error was contained in a separate argument; it was 14
pages in length; it cited ample authority pertinent to each issue of law.

The Commonwealth’s response consisted of two paragraphs and 22 lines of text. BC 29-
30, 31. It was not housed in a separate argument, but rather was identified as “an initial matter,” and
as a “third opening matter” in its sole argument that dealt with the two substantive issues raised by
appellant. Id. The Commonwealth’s response ignored all, and thus failed to refute any, of the legal
authority appellant cited. The Commonwealth’s response, or lack thereof, was as follows:

In her “Burden Of Proof” prong, appellant documented, both factually and legally, how
the Commonwealth and Court of Appeals acted in an unconstitutional manner when it placed the
burden of proof back on appellant, even though the Commonwealth was the appealing party.
Appellant also documented, factually and legally, how the Commonwealth and the Court of

Appeals acted in an unconstitutional manner when they, on appeal, reinflated the presumption that

counsel’s trial strategy was reasonable even though the presumption disappeared when appellant




was granted post conviction relief. The Commonwealth ignored this entire prong. Nevertheless, the
Commonwealth continued to argue to this Court that counsel was presumed effective. BC 27, 28,
29, 30.

In her “Clearly Erroneous Review” prong, appellant documented, both factually and
legally, how the Commonwealth and Court of Appeals ignored settled Kentucky law when it
conducted an independent reassessment of the credibility dispute between appellant and her counsel.
In its response to this issue, the Commonwealth, without citation to any record references, CR
76.12(4)(d)(iv), made this flat-out erroneous statement that “the Court of Appeals deferred to the
circuit court’s findings.” BC 9. Such gross misstatements should forever jaundice this Court toward
the Commonwealth.

The Commonwealth, exhibiting blinking reality, then argued that any number of credibility
“scenarios” could have explained the trial court’s legal conclusions. BC 30. This Court must never
lose sight of the fact that counsel claimed that his entire strategy was influenced by statements
appellant made to him. Had the court credited this testimony, it would have been constitutionally
obligated to deny appellant relief under Strickland. By granting relief, the court’s finding left no
room for doubt—it resolved the credibility dispute against counsel.

Finally, without citation to any legal authority, the Commonwealth stated: “allowing for this
backwards deductive reasoning eliminated the necessity of a court to make factual findings to
support its legal conclusions which certainly is not the law in Kentucky. BC 30. The law in
Kentucky is simply that the burden is on the losing party, in this case the Commonwealth, to request
additional findings of fact. CR 52.04. This the Commonwealth did not do.

In its response to appellant’s De Novo Review prong, the Commonwealth simply argued

that “the teview of the Court of Appeals was performed exactly like this Court performed its review

in Commonwealth v. Tamme, 83 S.W.3d 465, 469-70 (Ky. 2002). BC 31. The Commonwealth’s

“controlling” case stands for the proposition that this Court will reverse where a lower court




misapplies a legal standard. In Tamme, the trial court misapplied Strickland. In the case at bar, the
Court of Appeals misapplied appellate Jegal principles of Jong-standing in this Commonwealth.

Accordingly, this Court must reverse the flawed opinion of the Court of Appeals and grant
the appropriate relief.

IV. ISSUES ON WHICH RELIEF GRANTED ARGUMENT

This assignment of error was premised on the ground that a properly conducted de novo
review will establish that the trial court correctly ruled that counsel was ineffective based on his
decision not to have appellant testify at both the guilt and penalty phase and based on his decision
not to present additional penalty phase mitigation evidence and witnesses.

In its “Guilt Phase” prong, BC 33-36, the Commonwealth, without citation to any
authority, argued that appellant “waived her right to testify.” BC 33. There are two flaws with this
argument. First, the Court of Appeals ignored this waiver claim and reviewed the issue on the
merits. Brown, supra, at 11-19. Since the Commonwealth did not seek discretionary review, the
«waiver” claim is not lawfully before this Court. Secondly, the true issue is not waiver, but whether
counsel’s advice was strategically sound.

Next, the Commonwealth argued that since appellant gave three different versions of what
occurred on that tragic night, a jury “might believe she was lying,” BC 33-34. The
Commonwealth forgot to inform this Court that in each version appellant steadfastly maintained
that her intent was only “to rough up” the deceased.

The Commonwealth then asserted that counsel’s decision to keep appellant from testifying
was reasonable because the suppressed part of her statement would have been admitted to impeach
her. BC 34. The Commonwealth failed to refute appellant’s argumentation that once this evidence
came in, it could have been used to provide the evidentiary support for lesser included offense
instructions.

The Commonwealth also asserted that counsel’s actions were reasonable since counsel

testified they were based “on information™ supplied by appellant. BC 34-35. The Commonwealth,




as previously noted, failed to refute appellant’s argumentation that the trial court did not credit
counsel. Since the Commonwealth did not show this finding was clearly erroneous, neither the
Commonwealth nor an appellate court could undertake a credibility reassessment.

Next the Commonwealth claimed that there was no reason for appellant to testify because
appellant “simply did not have an effective renunciation defense to present.” BC 35-36. This
argument is a tacit concession that is was unreasonable for counsel to put all of his eggs in the all or
nothing renunciation basket.

Finally, the Commonwealth, without citation to any authority, argued the evidence would
not have supported a facilitation instruction because appellant “was an active participant.” BC 36.
The Commonwealth forgot Kentucky law, in addition to participation, the Commonwealth had to
show an intent to kill. Furthermore, whether the facilitation argument was presented to the trial
court or not, the argument graphically establishes that if it was truly counsel’s theory that appellant
was guilty of something other than murder, then counsel did absolutely nothing to effectively
present that theory.

In its “Penalty Phase” prong, BC 37-38, the Commonwealth, without citation to any
authority, argued that appellant waived her right to testify at the penalty phase. BC 37. There are
two flaws with this argument. First, the trial court made a finding that there was no waiver. Since
the Commonwealth did not sustain its burden and prove this finding was clearly erroneous, the
finding was entitled to a presumption of correctness. Secondly, the Court of Appeals reviewed the
merits of this issue, Brown, supra, at 19-21, and the Commonwealth did not seek review, as such
the waiver argument has been waived.

The Commonwealth then argued that “[cJounsel did not want appellant testifying at the
penalty phase for the same reason as at the guilt phase,” he did not want her statement to come in.
BC 37. Appellant submits that this reason was flawed in the guilt phase and it is even less

applicable in the penalty phase. By the point the jury had to consider punishment, they had already

found appellant guilty. Consequently, they thought she was present during the murder, and shared
















