


INTRODUCTION

This is a criminal case in which Karen Brown sought Discretionary Review from the
Court of Appeals’ reversal of the plenary court’s grant of post conviction relief. The Court of
Appeals reversal was based on an erroneous and unconstitutional outcome determinative test,
which incorrectly applied the Strickland standard when it conducted its de novo review.
Additionally, the Court of Appeals rewrote Kentucky’s settled law as it related to burden of
proof and scope of appellate review in a post conviction case alleging ineffective assistance of
counsel. Ms. Brown is entitled to the reinstatement of the trial court’s decision to vacate her

conviction and sentence of Life Without Parole for 25 years.

STATEMENT OF ORAL ARGUMENT

The appellant does request oral argument.
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STATEMENT OF THE CASE

Karen Brown (appellant) was indicted jointly with Elizabeth Turpin and Keith
Bouchard on March 25, 1986. Transcript of Record (hereinafter referred to as TR 2). The
grand jury charged that on or about February 3, 1986, they “committed the capital offense of
murder when Keith Bouchard, while aided and assisted by Karen Brown, stabbed Michael
Turpin and caused his death pursuant to an agreement and conspiracy between Elizabeth
Turpin, Karen Brown and Keith Bouchard to murder Michael Turpin for the purpose of
receiving the money from life insurance proceeds paid as a result of his death.”

The Commonwealth made a deal with Keith Bouchard whereby Bouchard would
receive a life sentence upon a plea of guilty if he testified against Turpin and appellant
“pursuant to the statement that he previously provided to the police.” Transcript of Pretrial
Hearings, Vol. 2, hereinafter TPH 2, 200-201. Bouchard was sent to KCPC pretrial. He had
exhibited bizarre behavior while in the Fayette County detention Center. While at KCPC
pretrial reports were made documenting “affect disorder” and “thought disorder.” Tape 45,
8/6/02, 9:20:46. Immediately following the court proceedings, Bouchard was diagnosed with a
mental illness. Bouchard accepted the Commonwealth’s offer and guilty plea. TPH 2, 201-
210.

At trial, appellant’s defense was that of innocence and requiring the Commonwealth to
meet its burden of proof beyond a reasonable doubt. In furtherance of this defense, counsel put
on no witnesses at the guilt phase. TE 18, 110-111. This was in stark contrast to Elizabeth
Turpin’s defense, which was that appellant did commit the offense but that Turpin was not
involved and was unaware of the murder until after it was completed.

The direct examination of Bouchard was fraught with leading questions. Appellant’s
counsel objected to such questioning. At no time did defense counsel question Bouchard’s

competency as a witness, or assess his mental health records.



“

The jury found Turpin and appellant guilty of murder. TR 4, 480-481. The penalty
phase followed. Appellant put on three witnesses. Appellant did not testify herself, nor did her
mother, father, employer, friends, nor mental health experts. Final judgment sentencing
appellant to LWOP 25 was entered December 2, 1986. TR 4, 553-556. This judgment was
affirmed by this Court on November 30, 1989. Brown v. Commonwealth, 780 S.W.2d 627

(Ky. 1989).

On April 22, 1997, appellant filed a RCr 11.42 motion in the Fayette Circuit Court.

Appellant raised denial of effective assistance of counsel when counsel failed to protect his
theory of the defense or alternatively offer more reasonable theories to the jury by failing to
properly and fully advise appellant of her right to testify. Appellant also raised counsel’s
failure to investigate Bouchard’s competency as a witness which prevented the jury from
learning of Bouchard’s serious mental illness which would have severely discredited his
credibility, and counsel’s failure to adequately investigate appellant’s background and
subsequent failure to provide constitutionally critical information to the sentencer.

At a subsequent evidentiary hearing, testimony was taken on three separate days, May
8, 2002 and August 5-6, 2002. There were a total of 17 witnesses called for appellant. The
Commonwealth presented no evidence. Appellant’s trial attorney, the Honorable Julius Rather
testified that he had never done another capital trial prior to appellant’s. Tape 27; 5/13/02;
19:20:24. Mr. Rather believed a family member paid him in full. Tape 27; 5/13/02; 19:22:20.
He never discussed the need for hiring any experts with the family, but he was sure if he had
needed more money, he would have received it. Tape 27; 5/13/02; 9:24:54. Mr. Rather got
along well with appellant, he considered her a friend. He knew she was not “criminally
sophisticated” as she had not been in trouble before. Tape 27; 5/13/02; 9:26:50.

M. Rather testified that his general working theory of the case was to make a deal with

the Commonwealth. Tape 27; 5/13/02; 9:38:56. He tried to do that here.
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Mr. Rather was specifically asked questions regarding any pretrial investigation he
conducted on Keith Bouchard’s mental illness. Mr. Rather testified that the Commonwealth, in
discovery, did provide him with the KCPC report on Bouchard’s competency. Tape 27;

5/13/02; 9:49:09. The evaluation found that Bouchard was fit to stand trial and that his strange

- behaviors were put on. Tape 27; 5/13/02; 10:13:20. Counsel stated that he did not seek any

other records regarding Bouchard from either KCPC or Comp Care. Tape 27; 5/13/02; 9:49:37.
When later asked about taking any other steps regarding Bouchard’s mental illness, counsel
stated that he didn’t because he wanted Bouchard to be sane. If Bouchard were found to be
mentally disabled, counsel reasoned, the jury would be more prone to find him to be a follower
and appellant the leader. Tape 27; 5/13/02; 10:13:39.

Mr. Rather recalled filing a motion to suppress appellant’s statement, and that the trial
court ruled that the second half of the statement should be suppressed. (Tape 27; 05/13/02;
9:36:45). Rather opined that the defense position for trial was not a very strong one, the
Commonwealth had Bouchard ready to testify, the facts were all well known, and it was a
death penalty case; “so you don’t try things that will make it worse.” (Tape 27; 05/13/02;
9:43:07). Rather said the game plan was that of the three defendants, somebody was the leader,
and counsel wanted to make certain that appellant was not perceived as being the leader, but
instead was perceived as the lady counsel thought she was. (Tape 27; 05/13/02; 9:43:07).
Rather projected that theory though his cross-examinations, and through the way he had
appellant act and dress. (Tape 27; 05/13/02;9:45:20). Rather reiterated that he didn’t want to
show the jury that appellant was the leader or an instigator. (Tape 27; 05/13/02; 9:45:50).

Mr. Rather did not recall when he knew that Bouchard was going to testify, but was
sure that it was before trial, and did not recall if he knew what Turpin’s defense was going to

be. (Tape 27; 05/13/02; 9:46:40; 9:46:09). Rather remembered cross-examining Bouchard

fiercely, with Bouchard attempting to play dumb on cross-examination, but admitting that
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appellant was not able to join in stabbing Mike Turpin and admitting that appellant said,
«“Keith, I can’t do that.” (Tape 27; 05/13/02; 9:47:58).

Concerning the decision on appellant not testifying, Mr. Rather stated that it had

seemed that they had already decided that appellant would not testify, and then prosecution had
. destroyed Turpin when she testified, a very tough examination, and Mr. Rather asked appellant
. if she thought she could handle that and appellant said no. (Tape 27; 05/13/02; 9:49:55-
9:54:26.) Rather didn’t know of any pluses t0 appellant testifying, so he did not tell her any
advantages. (Tape 27 05/13/02; 9:49:55-9:54:26). If appellant took the stand, then the rest of
her statement would come in. (Tape 27; 05/13/02; 9:49:55-9:54:26). Also, appellant would
subject herself to cross-examination and there were several areas which worried Mr. Rather; he
was worried about things coming in which weren’t in appellant’s statement or 1N Keith’s
statement, such as evidence or that her father has been poisoned once o twice, and he thought
there was a Witness who would say Brown had engaged in at Jeast one incident of aggressive
behavior. (Tape 27, 05/13/02; 9:49:55-9:54:26). Mr. Rather reiterated that going into trial he
did not anticipate that appellant would testify. (Tape 27; 05/13/02; 9:54:50).
Mr. Rather said that he had anticipated that there would be a penalty phase; thought that
there would be 2 conviction for murder, but was hoping for 2 light sentence. (Tape 27;
05/13/02; 9:56:40). Mr. Rather didn’t use @ lot of the information simply because people
wanted to tatk about what a person of leadership appellant had been and Mr. Rather didn’t want
that, didn’t want the jury drawing the conclusion that she was a leader. (Tape 27, 05/13/02;
9:56-59:20). Mr. Rather stated that the family had made names available and some of the
people available, that he had some of her friends outside in the hallway, and that he’d discarded
some of the friends because he was afraid that the incident of aggressiveness would come out.
(Tape 27; 05/13/02; 9:59:25). Mr. Rather didn’t remember if he’d discussed with appellant

whether she would testify at the penalty phase. (Tape 27; 05/13/02; 10:00:32). Mr. Rather

e
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believed the important thing at the penalty phase was that appellant was not perceived as an
instigator, not a leader; that appellant was a follower. (Tape 27; 05/13/02; 10:01: 10).

Concerning Bouchard, Mr. Rather testified that Bouchard was evaluated and found
competent to stand trial and that his strange behavior was found to be faked. (Tape 27,
05/13/02; 10:13:00). Mr. Rather didn’t take any other steps as far as investigating Bouchard’s
mental state, because he wanted Bouchard to be sane and fit to stand trial. (Tape 27; 05/13/02;
10:13:00). Mr. Rather though that if Bouchard was found to be mentally disabled or that there
was something wrong with him, then the jury was more prone to find him to be a follower and
appellant to be the leader. (Tape 27; 05/13/02; 10:13:00).

Mr. Rather did not recall tendering an instruction on renunciation (although the
tendered instruction is in the record), but if he had, it would have been because he was trying to
make the best he could out of the one statement; “Keith, I can’t do that.” (Tape 27; 05/13/02;
10:18:04-19:50).

Appellant testified next. Appellant stated that on Mr. Rather’s second visit to the jail
they got into some of the details of the crime, but she was not fully forthcoming with him, and
did not really open up with him until his third or fourth visit. (Tape 45A-1; 08/05/02;
15:57:43). Appellant does not remember discussing strategy with Mr. Rather until after Turpin
testified, and that was the first time they got deep into what Mr. Rather felt like appellant
needed to do or didn’t need to do. (Tape 45A-1; 08/05/02; 15:59:40). Appellant doesn’t know
if MIr. Rather ever told her what he was going to present at trial; after the guilt phase he told her
he had talked to some people down at her house but she didn’t know who until they were called
into the court room, and she had assumed she would testify, but when the time came, Mr.
Rather stood up and said the defense rests. (Tape 45A-1; 08/05/02; 16:08:11). After

announcing closed, Mr. Rather prepared appellant to go into the judge’s chambers to be

questioned about not testifying. (Tape 45A-1; 08/05/02; 16:09:53). Appellant testified Mr.











































































































































