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STATEMENT OF THE CASE

Appellee sought review of a district court order increasing his bail from
$10,000 to $100,000 by filing a writ of habeas corpus in circuit court.

The circuit judge, while agreeing that the district court’s probable cause
finding constituted “a material change in the defendant’s circumstances™ under RCr
4.42(1), nevertheless granted the writ, and reinstated the $10,000 bail. The circuit judge
believed the district court erred with regard to the procedures set forth in RCr 4.42.

The circuit judge acknowledged that RCr 4.42(1) states that its dictates are
applicable “following the release of the defendant,” and that appellee had never been
released even on the lower bond, but the judge stated that he was ruling in accordance
with the “spirit” of the rule rather than it “literal interpretation” (VR; 4/9/10; 11:05:00).

Director Bolton appealed this ruling. Appellee, however, moved to
dismiss the appeal as moot, since bail as set by the district court was superceded by a
circuit court arraignment order entered May 28, 2010, setting bond at $10,000.

Responding to the motion to dismiss, Director Bolton pointed out that the
issue was not moot because—contrary to what appellee claimed-the matter before the
appellate court involved a dispute “capable of repetition, yet evading review,” Com.,
Dept. of Corrections v. Engle, 302 S.W.3d 60, 63 (Ky. 2010), as evidenced by the fact
that the Louisville Metro Public Defender (which represents appellee) had raised an

identical complaint in another habeas corpus action, i.e., Norman Grasch v. Mark Bolton,

10-CI-2355, filed in a different division of Jefferson Circuit Court (See Court of Appeals
Docket, Event 6). In Grasch, however, the writ was denied, thereby creating a split of

authority in the circuit court regarding the issue presented by the instant appeal.






