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cases.”® Absent two extraordinary exceptions,’ the failure to do so is fatal to the
establishment of a prima facie case of negli gence.42

The first exception applies only if both the breach of the duty owed and
the causal connection between the injury and breach are “so apparent that laymen
with a general knowledge would have no difficulty recognizing” them.”> This
first exception is clearly inapplicable to the case at hand. This is absolutely not a
case where the issues are so apparent that laypeople would have no problem
recognizing a breach of duty and a causal connection to an injury.

Mr. Collier presented to Caritas’ Emergency room with complaints of
abdominal pain. The physician who admitted Mr. Collier started the diagnostic
process with peptic ulcer disease and biliary colic as potential diagnoses. No
layperson can be expected to understand those disease processes, their diagnosis,
and their treatment without expert testimony. Mr. Collier then underwent a series
of medical tests in order to determine the cause of his pain. Not a single one of
those tests can be understood by a layperson without expert testimony.

In evaluating Mr. Collier, Dr. Blankenship utilized his education, training,
and many years of experience as a board certified internist in caring for Mr.
Collier. It is completely contrary to every aspect of the above-cited law to expect
that a lay juror would be able to determine what such a physician should have

done differently, if anything at all, without the aid of expert testimony to explain

40 Baylis v. Lourdes Hosp., Inc., 805 S.W.2d 122, 124 (Ky. 1991).

4 perkins v. Hausladen, 828 S.W.2d 652, 654-655 (Ky. 1992).

2 Baylis, 605 S.W.25 at 124.

* Jarboe v. Harting, 397 S.W.2d 775, 777-778 (Ky. 1965); see also Stokes v.
Haynes, 428 S.W.2d 227, 228 (Ky. 1968); Turner v. Reynolds, 559 S.W.2d 740,
741 (Ky. App. 1977).




the disease processes, their diagnosis, their treatment, the standard of care, and
whether anything that Dr. Blankenship did might have had a causal relationship to
any injury that Mr. Collier may have suffered.

The sécond exception applies only when medical testimony may provide a
basis for res ipsa loguitor on medical issues.*® For instance, if a physician-
defendant testifies with regard to the standard of care or causation in a manner
from which the jury can reasonably conclude that he or she acted negligently,
expert testimony would be unnecessary.

This exception simply cannot apply to this case since no physician has
offered any testimony whatsoever in this case. Dr. Blankenship himself was
never deposed by the Plaintiff during the seventeen months that Mr. Collier had to
conduct discovery prior to the grant of summary judgment.

It is up to the plaintiff in medical negligence cases to either put forth
expert testimony or to set forth reasons why expert testimony is unnecessary. Mr.
Collier failed — repeatedly — to do either in his case against Dr. Blankenship. In
Johnson v. Vaughn, the Court of Appeals said that “[t}he burden of proof in a
malpractice case is, of course, on the party charging negligence or wrong.™*
There are no aspects of a case that the defendant must show; all elements must be
proven by the plaintiff. That includes a showing with regard to expert testimony.
The plaintiff must either put it forth or show why it is unnecessary. Again, Mr.

Collier did neither in his case against Dr. Blankenship.

* Baptist, 177 S.W.3d at 681 citing Jarboe, 397 S.W.2d at 681.
45370 S.W.2d 591, 596 (Ky. App. 1963).
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Having failed to either show that he had expert testimony to support his
claims, or that one of these exceptions applied to his claims against Dr.
Blankenship, Mr. Collier completely failed to establish a prima facie case of
negligence. The trial court was justified in finding that Mr. Collier failed to

establish a prima facie case of negligence against Dr. Blankenship.

IL THE TRIAL COURT APPROPRIATELY
CONSIDERED AND GRANTED SUMMARY
JUDGMENT AND ALSO APPROPRIATELY MADE
THE DETERMINATION THAT EXPERT
TESTIMONY WAS NECESSARY FOR MR.
COLLIER TO MAINTAIN HIS CASE AGAINST DR.

BLANKENSHIP
In order to prevail on a motion for summary judgment, the moving party
must show “that there is no genuine issue of material fact” and that he or she is
entitled to a judgment as a matter of law.”® When an appellate court reviews a
trial court’s entry of summary judgment, the standard of review is “whether the
trial court correctly found” that a motion for summary judgment was warranted.*’
Summary judgments are not to be used in place of a trial. Instead,
summary judgments must be reserved for those cases where it would be

impossible for the non-moving party to prevail at trial.*® Accordingly, summary

judgment must be denied if there are any genuine issues of material fact.*’ A trial

* CR 56.03
% Hallahan v. The Courier Journal, 138 S.W.3d 699, 704 -706 (Ky. App. 2004),

citing Palmer v. International Ass'n of Machinists, 882 S.W.2d 117, 120 (Ky.
1994); Stewart v. University of Louisville, 65 S.W.3d 536, 540 (Ky. App. 2001);
Kentucky Rules of Civil Procedure (CR) 56.03.

98 Steelvest, Inc. v. Scansteel Serv. Cir., Inc., 807 S.W.2d 476, 482 (Ky. 1991).

YId.
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court abuses its discretion in granting a summary judgment if the “trial judge’s
decision [is] arbitrary, unreasonable, unfair, or unsupported by sound legal
principles.”°

In Hartford Insurance Group v. Citizens Fidelity Bank & Trust
Company,®' the Court of Appeals ruled that summary judgment must be granted
whenever it is shown that the non-moving party has had an opportunity to conduct
discovery but still fails to come forward with affirmative evidence showing a
genuine issue of material fact. Very importantly, the court stated that “[i]t is not
necessary to show that the respondent has actually completed discovery, but only
that the respondent has had an opportunity to do s0.”? The court concluded that
six months had been sufficient for the plaintiff to conduct whatever discovery had
been needed and affirmed the trial court’s grant of summary judgment.>

Without question, Dr. Blankenship does have to show that there is no
genuine issue of material fact if he is to prevail on his motion for a summary
judgment. In that regard, this Court in Steelvest stated:

Under the Kentucky standard, we conclude that the movant should

not succeed unless his right to judgment is shown with such clarity

that there is no room left for controversy. (citation omitted) Only

when it appears impossible for the non-moving party to produce

evidence at trial warranting a judgment in his favor should the
motion for summary judgment be granted.54

50 Goodyear Tire and Rubber Co. v. Thompson, 11 S.W.3d 575, 581 (Ky. 2000).
51579 S.W.2d 629 (Ky. App. 1979).
52 Id. at 630.

53 Id. at 631.
54 Sreelvest v. Scansteel Serv. Ctr., Inc., 807 S.W. 2d 476, 482, citing Isaacs v.

Cox, 431 S.W.2d 494 (Ky. 1968); Harker v. Federal Land Bank of Louisville, 679
S.W.2d 226 (Ky. 1984); Green v. Bourbon County Joint Planning Commission,
637 S.W.2d 626 (Ky. 1982); Robert Simmons Constr. Co. v. Powers Regulator
Co., (Ky. 390 S.W.2d 901 (Ky. 1965).
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Dr. Blankenship did make such a showing in this case. In his Motion for
Summary Judgment, Dr. Blankenship argued that Mr. Collier had failed to put
forth the evidence required of him in a medical negligence action and that without
such proof Mr. Collier was unable to establish a prima facie case against Dr.
Blankenship.

In order to defeat such a motion, it is the non-moving party’s
responsibility to dispute the absence of such evidence. This Court in Steelvest
stated:

Finally, under both the Kentucky and federal approach, a party

opposing a properly supported motion cannot defeat it without

presenting at least some affirmative evidence showing that there is

a genuine issue of material fact for trial.*®

In essence, the non-moving party must “put up or shut up.”*® At no point
at the trial court did Mr. Collier put forth expert testimony or argue that his case
against Dr. Blankenship was one which did not require expert testimony. In fact,
Mr. Collier didn’t argue — or even suggest — either aspect with regard to Dr.
Blankenship, until his Response to Dr. Blankenship’s Motion for Discretionary

Review to this Court.’” Mr. Collier did not properly preserve any argument to the

contrary.

55 Steelvest, 807 S.W.2d at 482, citing Gullett v. McCormick, 421 S.W.2d 352
(Ky. 1967); Continental Cas. Company v. Belknap Hardware & Manufacturing

Co., 281 S.W.2d 914 (Ky. 1955).
56 See, e. g., Swatzell v. Natural Resources and Environmental Protection Cabinet,

996 S.W.2d 500 (Ky. 1999) (noting that a party responding to a motion for

summary judgment must “put up or shut up”).
37 Horace Collier’s Response to Robert Blankenship, M.D.’s Motion for

Discretionary Review, 6 (Exhibit 3 hereto).
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The trial court agreed with Dr. Blankenship. In its Opinion and Order, the
trial court first made the determination that expert testimony was needed. The
trial court made an explicit finding that “[i]n this case however, a layperson would
not be able to discern (without specialized knowledge that an expert in that field
possessed) whether Dr. Blankenship’s delay in treatment, if any, caused Plaintiff
permanent physical and mental injuries.”® Again, Mr. Collier gave the trial court
no reason to find otherwise. The burden being on Mr. Collier to prove each and
every element of his case, there was no reason for Dr. Blankenship to move the
trial court to compel Mr. Collier to do so nor was there any reason for the trial
court to do so sua sponte.

Prior to this case, there has been no requirement that the trial court
separately consider the need for expert testimony prior to considering motions
with regard to the absence of expert testimony. However, in the case at hand, the
Court of Appeals ruled that:

before deciding on summary judgment motions in medical

malpractice cases, a court should make a ruling whether an expert

is necessary and give the plaintiff reasonable time to secure an

expert.(emphasis added)®

This new rule is not the standard dictated by this Court in Steelvest.*® As argued

above, the burden is on the non-moving party to make a showing that he or she

58 Opinion and Order, 3 (July 7, 2006) (TR 438-442) (Exhibit 2 hereto).

59 Opinion of the Court of Appeals, 8 (Nov. 9, 2007) (Exhibit 1 hereto).

60 Sreelvest, 807 S.W.2d at 482, citing Gullett v. McCormick, 421 S.W.2d 352
(Ky. 1967); Continental Cas. Company v. Belknap Hardware & Manufacturing
Co., 281 S.W.2d 914 (Ky. 1955).
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has “some affirmative evidence showing that there is a genuine issue of material
fact for trial.”®"

In its Order Vacating and Remanding this case, the Court of Appeals cited
the CR 56.03 summary judgment standard that “if the pleadings, depositions,
answers to interrogatories, stipulations, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact” then
summary judgment is appropriate.62 In reaching for evidence, the Court of
Appeals cited Mr. Collier’s response to Dr. Blankenship’s requests for admissions
wherein Mr. Collier stated that the “expert witness(es) who will testify has/have
not been determined.” The Court of Appeals further cited Mr. Collier’s response
to Dr. Blankenship’s interrogatory as to whether “any physicians indicated to you
or your attorney that this defendant-physician deviated from the standards of good
medical practice?” in response to which Mr. Collier answered “Yes. Objection to
any further information as attorney work product.” Mr. Collier had the same
exact response to Dr. Blankenship’s next question whether “any physician
indicated to you or your attorneys, whom you intend to call at trial of this matter
that this defendant-physician deviated from the standards of good medical
practice?” The Court of Appeals, of its own accord and in the absence of any
argument by Mr. Collier, ruled that “[u]nder CR 56.03, this is sufficient to defeat

summary judgment... 263

61
Id.
52 Opinion of the Court of Appeals, 10 (Nov. 9, 2007) (Exhibit 1 hereto).

3 1d at 11.
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In no way can Mr. Collier’s vague-at-best responses to written discovery
be interpreted as expert testimony sufficient to prevail at trial. A plaintiff cannot
carry these responses in front of a jury and prevail. As argued above, he or she
must actually put forth expert testimony to support his or her claims against the
physician. Again, as stated in Hamby, “[m]edical cases and duties of care for
certain types of treatment must be based on expert testimony.”**

Nowhere in Hamby, or in any other case to wit for that matter, is there a
ruling that a plaintiff in a medical malpractice action can prevail at trial simply by
stating that a physician told him that the defendant deviated from the standard of
care and that the deviation caused an injury. Without expert testimony, the
plaintiff’s ability to prevail at trial is impossible. A trial court’s grant of summary
judgment under such circumstances is warranted especially considering the ease
with which the non-moving party could defeat the motion for summary judgment.

If Mr. Collier had such evidence, the burden was on him to present it in
response to Dr. Blankenship’s Motion for Summary Judgment. Had he done so,
he may have been able to simply and swiftly dispose of Dr. Blankenship’s
Motion. Mr. Collier, for whatever reason, chose not to do so. He did not put
forth one scintilla of evidence to suggest that he could prevail at trial. Having
failed to do so, the trial court was much more than justified in granting summary
judgment for Dr. Blankenship and the Court of Appeals was not justified in

overturning the order of the trial court.

64 844 S.W.2d 431, 434 (Ky. App. 1992).
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111 THE COURT OF APPEALS IMPROPERLY
APPLIED CASES INVOLVING A DISPUTE AS TO
THE NEED FOR AN EXPERT WITNESS TO THIS
CASE IN WHICH THERE WAS NO SUCH DISPUTE
AS TO DR. BLANKENSHIP.

The Court of Appeals decision has improperly applied this Court’s ruling
in Baptist Healthcare Systems, Inc. v. Miller.%® That case involved a dispute
regarding the need for an expert witness. There is no such dispute in this case
with regard to Dr. Blankenship. Mr. Collier never, at the trial court, leveled such
an argument at Dr. Blankenship. The Court of Appeals’ application of that law to
Dr. Blankenship’s case was misplaced. The Court of Appeals cited this Court’s
finding in Baptist that:

[iJt is inappropriate to use a CR 56 summary judgment to resolve

what is essentially a procedural dispute as to the need for an

expert, the disclosure of the expert’s identity, and the substance of

the testimony. In such disputes, it is within the trial court’s

discretion to impose sanctions for failure to comply rather than to

grant a summary judgment as a procedural sanction except in rare

cases.

Again, there was never any dispute in this case that an expert was
necessary for Mr. Collier to succeed in his claim against Dr. Blankenship. In fact,
when the trial court set the three deadlines for Mr. Collier to comply with the
court’s expert disclosure order, Mr. Collier never stated that he doubted that an

expert was necessary. In his Response & Opposition to Motion for Summary

Judgment filed by Dr. Blankenship, Mr. Collier actually said that, with regard to

65177 S.W.3d 676 (Ky. 2005).
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the identification of expert witnesses, that “[p]laintiff however, understands this
duty and does not take it lightly.””®
IV. THE COURT OF APPEALS IMPROPERLY
DETERMINED THAT SUMMARY JUDGMENT OR
DISMISSAL IS INAPPROPRIATE UNTIL THE EVE
OF TRIAL
Perhaps the most troublesome part of the Court of Appeals’ decision
below is that summary judgment or dismissal is inappropriate until the eve of
trial. The essence of that ruling is to require a defendant in a medical negligence
case to move the court for a trial date and to proceed all of the way up to the eve
of trial perhaps not knowing at any point along the way who, if anyone, will come
to trial to testify against him or her and what the substance of the expert’s
opinions will be and the basis for those opinions. This is completely
contradictory to the law set forth in CR26.02 (4)(a)(i) which states that:
A party may through interrogatories require aNy other party to
identify each person whom the other party expects to call as an
expert witness at trial, to state the subject matter on which the
expert is expected to testify, and to state the substance of the facts
and opinions to which the expert is expected to testify and the
grounds for each opinion.
The rule also provides that after a party has identified a witness, that any
other party may take the deposition of the expert.%” If, as required by the case law
created by the Court of Appeals’ decision below, the plaintiff now has until the

eve before trial to identify an expert witness, just how is the opposing party to

take the deposition of that expert?

% Memorandum in Support of Plaintiff’s Response and Opposition to [Dr.
Blankenship’s] Motion for Summary Judgment (TR 369-387) (Exhibit 3 hereto).
7 CR26.02 (4)(a)(ii)
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The Court of Appeals’ decision also allows a Plaintiff to refrain from
naming his or her expert witness and the sum and substance of the expert’s
testimony until just before trial. The Court of Appeals decision says that «...if
plaintiffs have not disclosed their expert witnesses on the eve of trial, dismissal
would be warranted.” °® The Court of Appeals’ decision leaves no mechanism for
defendants to seek a dismissal, for what may very well be a baseless case against
them, until just before trial.

Furthermore, the Court of Appeals has provided us without guidance
regarding the manner in which CR 26.02 is to apply to the defendant in a case
where the plaintiff waits until the eve of trial to disclose his or her expert witness.
Is the defendant somehow exempt from the requirements of disclosure under CR
26.02? Must the defendant disclose in accordance with the trial court’s pre-trial
order despite the plaintiff’s refusal to do so? This aspect of the ruling of the Court
of Appeals creates a very confusing and fundamentally unfair proposition to
Kentucky’s healthcare providers: If you get sued, you may not know what

testimony will be used against you until the eve of trial!

¢ Opinion of the Court of Appeals, 12 (Nov. 9, 2007) (Exhibit 1 hereto).
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CONCLUSION

The Court of Appeals of Kentucky has, through its decision below, created
an unnecessary quagmire of uncertainty and unfairness. When Kentucky’s
healthcare providers find themselves in the unfortunate circumstance of being
sued for alleged medical negligence, not only are they now subject to the
plaintiff’s whims about when to disclose expert testimony, but they now also have
the burden of showing that an expert is needed to support the plaintiff’s claim
against him or her.

The need for expert testimony in order to establish a prima facie case is
present in nearly all cases of medical negligence, with only two, very rare
exceptions. Being so prevalent it is safe to assume that expert testimony is
necessary in all cases until the plaintiff argues differently. After all, the burden of
proof is on the plaintiff to prove each and every aspect of his or her claim.

Once a defendant in a medical negligence case has moved, in good faith,
for summary judgment, the plaintiff truly has the obligation to put forth
affirmative evidence to defeat the motion. Mr. Collier completely failed to do so
at the trial court. As such, the trial court appropriately granted summary
judgment and the Court of Appeals improperly vacated that order.

In order for the mandates of Baptist and similar cases to apply, there
simply must be a dispute as to the need for an expert witness. Where there is no
dispute, the plaintiff is required to show that he or she is able to make a prima
facie case of negligence. In a medical negligence action, that means that he or she

must either have expert testimony to support his or her claims or must put forth
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reasons why an expert is unnecessary. To require otherwise literally — and
improperly — shifts the burden of proof to the defendant. That is an idea that is
virtually unheard of in American jurisprudence and is fundamentally unfair to
Kentucky;s healthcare providers as is the requirement that a summary judgment
or a dismissal is inappropriate until the eve of trial.

Medical negligence cases are by nature very complex with discovery
taking years almost as a rule. Some negligence cases require the participation of
multiple expert witnesses with varying specialties and — sometimes — opposing
viewpoints. To permit a plaintiff to withhold the identities of experts and the sum
and substance of their opinions will throw pre-trial discovery into complete
disarray.

For all of the reasons contained herein, Appellant, Dr. Blankenship hereby
respectfully requests that the Honorable Supreme Court of Kentucky vacate the
decision of the Court of Appeals below and affirm the grant of summary

judgment by the Jefferson Circuit Court.

Respe.ct£ully submitted,

.7 ]Mjs -

David B. Gazak

James B. Smith

Darby & Gazak, P.S.C.

3220 Office Pointe Place, Suite 200
Louisville, Kentucky 40220

(502) 412-5020

Counsel for Robert M. Blankenship, M.D.
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