


STATEMENT CONCERNING ORAL ARGUMENT

Pursuant to Civil Rule 76.12(4)(d), Appellees request an oral argument to assist the
Court in deciding the issues. Oral argument may resolve some confusion due to the multiple
tracts and uses involved. Appellants seek a significant expansion of the landowners’
recovery under the Emineﬁt Domain Act which heretofore has not been authorized under

Kentucky law, thereby making an oral argument extremely important.
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COUNTERSTATEMENT OF THE CASE

Appellees accept the Appellants® Statement of the Case except as noted below and
hereinafter.

The first condemnation action (01-CI-00061) was filed by the Appellees on February
5,2001 against John Bianchi and his wife relating to a 0.06 acre tract of land with an address
of 204-206 South Main Street acquired by Dr. Bianchi (the pet shop property) in 1993. See
Defendants’ Exhibit 22; Plaintiffs’ Exhibits 6, 6A, 7; Trial Record (“TR”) at 1 (01-CI-
00061).

The second condemnation action (01-CI-00144) was filed on March 9, 2001 against
the Bianchi Real Estate Limited Partnership (hereinafter “Bianchi Partnership”) related to
four tracts of land containing 0.32 acres with addresses of 200-202 South Main Street, 208
South Main Street and West Clover Street. Lewis Bianchi acquired the tracts referred to in
the second case by separate deeds in 1988 and 1991. Mr. Bianchi later conveyed these tracts
to the Bianchi Partnership in 1990 and 1991. TR 1-7 (consolidated); Defendants’ Exhibit
22: Plaintiffs’ Exhibits 1, 1A, 3-4; see Exhibit 5 to Appellants’ Brief. The property described
in the second condemnation was used for parking and surrounded the property described in
the first condemnation (the pet shop). The Appellant, Bianchi Partnership, did not have a
business of its own that utilized the parking lot. The parking lot was used by lessees of
buildings owned by the Bianchi Partnership located north and south of Clover Street and the
nublic. See Exhibit A diagram of properties attached hereto and incorporated herein by
reference.

The two condemnation petitions containing five separate tracts were filed by attorney,



Mark David Goss, who later withdrew as counsel to take a position in Frankfort with the
Fletcher Administration and was replaced by undersigned counsel on May 13,2004. TR 457.
Rodney Buttermore entered his appearance for the Appellants in both actions on March 6,
2001 and April 3, 2001, respectfully. TR at 19 (#00051) and 21 (consolidated).

On May 9, 2001, Appellants in both actions filed a motion to consolidate the two
cases. (At this time, Appellants had not filed an answer or a counterclaim.) In the
motion to consolidate, Appellants claimed there was unity in use and ownership of the
property to be condemned (the pet shop and parking lot) since all tracts were owned by
members of the Bianchi family even though one tract was solely owned by John Bianchi and
his wife, whereas the other tracts were owned by the Bianchi Partnership. TR 25. Appellees
did not object to consolidation but did object to application of the unity rule. TR 31.

On June 1, 2001, the two condemnation actions were consolidated by court order.
TR 33. Contrary to the Appellants’ claims in their Statement of the Case, there is no
reference in the June 1, 2001 Order concerning a subsequent ruling on the Unity Rule
involving the “other tracts.” No order had yet been entered allowing the Appellants to file
a Counterclaim involving the “other tracts” not condemned. Moreover, the affidavits and
briefs submitted concerning the Unity Rule prior to the August 6, 2001 court order concerned
the property to be condemned, not the Appellants’ allegedly “adjacent properties” as claimed
by the Appellants in their Statement of the Case. See TR 39 and 77. On June 10, 2001, an
order was entered reserving ruling on whether the tracts to be condemned in the consolidated
cases should be combined for trial purposes. TR 39.

Thereafter, the parties filed briefs concerning application of the Unity Rule to the



properties to be condemned and a deposition was taken. TR 41-137. On January 9, 2002,
the court granted Appellants’ motion to apply the Unity Rule to the property described in the
two condemnation petitions. The Court found sufficient unity of purpose and ownership in
these tracts which were contiguous even though there was no unity of ownership. The court
stated that without using the unity rule, it would be like “selling the hole without the
doughnut.” TR 139. The condemned property owned by the Bianchi Partnership is outlined
in blue and the “doughnut hole” owned by John Bianchi is outlined in red. See diagram
attached hereto as Exhibit A. The Court Order, entered January 9, 2002, granting imposition
of the Unity Rule to the direct taking property (the parking lot owned by the Bianchi
Partnership and the pet shop owned by John Bianchi) had no bearing whatsoever on the
Appellants’ property described in the Counterclaim, as claimed by the Appellants in their
Statement of the Case, because the Motion to file the Counterclaim was not filed until the
next year on May 23, 2003. TR 205.

On June 20, 2003, an order was entered allowing Appellant, Bianchi Partnership, to
file a counterclaim for reverse condemnation. However, no motion was filed by Appellants
requesting application of the Unity Rule to the additional properties described in the
Counterclaim as follows: 124 South Main Street (New Townsite Restaurant); 126-128 South
Main Street (Styles and Stuff Beauty Salon /apartments); 130 South Main Street (Shirt Shack
print shop); 109 W. Clover Street (Zion’s Rentals); 201 South Cumberland Avenue (Zion’s
Rental and Black Motor Apartments); 208-209 South Cumberland Avenue (Harlan Funeral

Home, parking lot and garage). See Exhibit A attached hereto; see also TR 227. In its June

20, 2003 order, the court determined that the trial on the counterclaim for reverse




condemnation would be tried by the same jury following conclusion of the jury verdict on
the primary (or direct condemnation) claim. TR 241-242. This order did not mention the
Unity Rule because Appellants had not sought its application to this group of properties.

The Harlan Funeral Home and Zions Rentals/apartment building property (containing
seven tracts - see Appellants’ Exhibit 4 to their Brief) was acquired by Lewis Bianchiin 1991
in a transaction with Black Motor Company. The funeral home parking lot west of the
funeral home (the “west parking lot”-not the condemned parking lot) containing two tracts
was acquired by Lewis Bianchi in another transaction in 1969. See Exhibit 5 to Appellants’
Brief, Tracts 31-32; see also Defendants’ Exhibit 22. The Appellants’ property north of
Clover Street contained four tracts acquired by Lewis Bianchi in 1986 in three separate
transactions. See Exhibit 5, Tracts 26-29, to Appellants’ Brief. The property not condemned
that was included in the Counterclaim contained 13 separate tracts.

Appellees dispute Appellants’ statement that about two years after the Complaints
were filed, Appellees significantly reduced the size of their building project to one-third of
its original size. There are no citations to the record by Appellants or sworn testimony in
the record to support these inaccurate statements. The Condemnation Petitions stated the
purpose of the condemnation was the development, construction and maintenance ofa Civic
Center, the preliminary plans of which were on file and open for inspections at the City

Office. TR 1 (#00061), TR 1 (#00144). At the time of trial, the Civic Center had already

b]

been constructed and the parking lot condemmned by the above two actions had been improved

¢

by the Appellees and was in use by the public. TR 542-43.

The jury trial of the direct condemnation case (parking lot and pet store) was held on



February 15-17, 2005 and the jury trial of the reverse condemnation case was held on March
15-17,2005. TR 1644.

On the first day of the reverse condemnation trial, the court held that the Bianchi
Partnership properties north of Clover Street (124 South Main Street/New Townsite
Restaurant, 126-128 South Main Street/Styles and Stuff Beauty Salon/Apartments, and 130
South Main Street/the Shirt Shack print shop) would be dismissed from the counterclaim
since these properties were not contiguous to the property being condemned but were in fact
separated by Clover Street. Transcript at 1- 2; (Tape No. 1, 03/15/05; 11:45:08-11 :50:43);
(Transcript references (“TS”) are attached hereto as Exhibit B and incorporated herein by
reference.) The remaining properties in the counterclaim that were considered in the second
trial were Zion’s Rentals, Black Motor Apartments and Harlan Funeral Home, parking lot
and garage, all located west of the condemned property. See Exhibit A. (The property
outlined in pink is the property the jury considered in the reverse condemnation action; the
property in green was excluded by the trial court.) The court further held that the remaining
properties south of Clover Street and west of Main Street, including the Harlan Funeral
Home (plus parking lot and garage), Black Motor Apartments and Zion’s Rentals, would not
be considered as one tract under the Unity Rule since the Appellees did not include those
additional properties in their direct condemnation actions and the Appellants did not seek
application of the Unity Rule to the additional properties. See TS 1-2; see also TS 2-3 (Tape

No. 1, 03/16/05; 02:41:02-02:47:43 .}

No. 1, 03/15/65; 11:45:08 - 11:50:43; Tap
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ARGUMENT

I THE COURT OF APPEALS CORRECTLY HELD, BY UNANIMOUS

DECISION, THAT THE UNITY RULE COULD NOT BE APPLIED TO THE

MULTIPLE PROPERTIES IN THE REVERSE CONDEMNATION CLAIM.

The Appellees contend the Unity Rule should be applied to the 13 tracts north and
south of Clover Street described in their Reverse Condemnation Counterclaim solely based
on the claim the condemned parking lot was utilized by all 13 tracts and thus made the
properties, both the direct and reverse properties, united in use. The Court of Appeals
unanimously rejected this argument.

The Unity Rule combines property not selected for condemnation with the
condemned properties provided all tracts “are contiguous or in near proximity and are united
inuse and ownership.” Commonwealth, Department of Transportation, Bureau of Highways

v. Crafton-Duncan, Inc., 668 S.W.2d 62, 64 (Ky. App. 1984). If the Unity Rule applies, the

landowner is awarded damages for the reduction in value to the non-condemned property
caused by the condemnation, in addition to the damages awarded for the property taken in
the direct condemnation action. Landowners interested in increasing their award assert the
Unity Rule. In Kentucky, the Unity Rule has not been applied in many reported cases and
has been allowed in only a few of those. Appellees seek a significant expansion of this rule
which would dramatically increase the taxpayers’ cost of acquiring land by condemnation
and would create a need for a myriad of judicial rules to establish the boundaries of the new
Unity Rule proposed by the Appellees. A review of the Kentucky case law is necessary

before the California and other state cases cited by Appellees are refuted.

Under Kentucky law, “two or more parcels of land constitute one tract for the purpose



of assessing damages for injury to the portion not taken when they are physically contiguous

and are united in use and ownership.” (emphasis added). Commonwealth, Department of

Highways v. Raybourn, 359 S.W.2d 611, 612 (Ky. 1962) . (Without application of the Unity

Rule, the landowner is not entitled to any damages for property not physically taken by the

condemnation. See Commonwealth, Natural Resources and Environmental Protection

Cabinet v, Stearns Coal and Lumber Co., 678 S.W.2d 378,381 (Ky. 1984), appeal dismissed,

473 U.S. 921 (1985)). In Coke v. Commonwealth Dept. of Finance, 502 S.W.2d 57 (Ky.,
1973), the Court rejected the proposed expansion of the Unity Rule to cover cases where the
landowner of the condemned property had only a lease through a family member of the
adjacent tract. The Court held the majority of cases rejecting this expansion of the Unity
Rule “represent the sound view” and “that to apply the theory would bring forth ‘limitless
claims of inconvenience, business loss and damage to prospects yet unborn.”” Id. at 38,

auoting United States v. Honolulu Plantation Co., 182 F.2d 172, cert. den., 340 U.S. 820, 71

S.Ct. 51, 95 L.Ed. 602.

Although there has been one exception to the general rule, that exception does not
support the Appellant’s argument in this case. In Commonwealth, Department of Highways
v. Dennis, 409 S.W.2d 292 (Ky. 1966), the Court unified three tracts of land which had been
used as a part of a farm for a number of years prior to it being bisected by a highway,

landlocking a portion of the farm. This case is similar to Commonwealth. Department of

Highways v. Rogers, 399 S.W.2d 706, 707 (Ky. 1965), where the use of one tract was

divided between business and residential purposes. The Court refused to apply the Unity

Rule to the contiguous property because it supported different uses. Id. at 708.



In Jones v. Commonwealth, Department of Highways. 413 S.W.2d 65, 66 (Ky.

1967), the following rule was addressed which is applicable here:

Even if the owner’s land is divided into parts in such manner as might

otherwise raise the issue of separateness, if he is devoting the parts to a single

use, and they lie in such proximity as to be in effect united by that use into

a single property, they will be regarded as a whole for the purpose of

assessing damages for the taking of a part. (Emphasis added.)

Stating the foregoing rule had not been previously specifically applied in Kentucky, the Court
nonetheless utilized the rule agreeing to unify two separate tracts only because the
Commonwealth had stipulated that “the sole use and purpose of the bottom land is in
connection with their residence” which had been condemned. 1d.

Following Kentucky law, the Court of Appeals in this case correctly held that the 13
different tracts used as a funeral home, a parking lot for the funeral home, a retail rental
business, a hair salon, a print shop, and apartments were obviously not used for a single
purpose. The Court held that “as the record clearly demonstrates, each property was used for
a different purpose.” Court of Appeals opinion at 9. The Appellants’ attempt to use the
condemned parking lot “as the glue to bind all of their properties together into a single parcel
by claiming that they were all used for a single purpose” utterly failed to persuade the Court
of Appeals. Id. The Court found in a unanimous decision that the “various properties lacked
a single purpose” and remanded the case to trial court to dismiss the Counterclaim. Id. at 10.

Appellants acknowledge there is no Kentucky case supporting their argument but
clzim other states have adopted a more liberal Unity Rule allowing a combination of the
tracts if they utilize the condemned property for parking. Accordingly, this Court must

determine if it agrees with the Court of Appeals that a condemned parking lot will not be



















































