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REPLY ARGUMENT

I. THE COURT OF APPEALS ERRED AS A MATTER OF LAW

IN FINDING THE TRIAL COURT WAS CORRECT IN NOT

APPLYING THE UNITY RULE TO THE DIRECT AND REVERSE

CONDEMNATION PROPERTIES OF THE APPELLANTS.

The Appellees argue in their Response Brief that there is only one
reported Kentucky decision in which multiple tracts were unified into one unit
pursuant to the Unity Rule, pursuant to Commonwealth, Dept. of Highways v.
Dennis, 409 S.W.2d 292 (Ky., 1966). However, the Appellants submit that in City
of Middlesboro v. Chasteen, 148 S.W.2d 295 (Ky., 1941), the court unified
numerous small lots separated by unimproved streets and unopen alleys into
one tract and found it to be contiguous in nature. The Appellees’ analogy of this
case to Commonwealth, Dept. of Highways v. Rogers, 399 S.W.2d 706 (Ky., 1965)
is misplaced. The Appellants’ property was not divided in its use. The
Appellants considered and operated all the property for one business purpose.
The Appellants derived income from all the tracts by renting and/ or leasing
same to various third-party entities including their own separately incorporated
funeral home. The fallacy of the Appellees’ argument that there is not a single
business use of the premises is that other tenants of the Appellants may have had
different uses of their proportionate portion of the property, but as to the
Appellants, the property was used entirely for business purposes as one unit.

This is similar to a shopping center that may have a hardware store, grocery

store and other retail entities as tenants, but the overall purpose of the owner of



the shopping center is to provide rental property to tenants for whatever needs
they may so desire. The direct condemned property by the Appellees just so
happened to be most of the parking areas of the Appellants used in conjunction
with their improved properties that were leased or rented out.

Another analogy that can be made would be the simple case of a farm.
Although a farm is classified as one economic unit, it has multiple parts which
may bear little or no relation to the other part. For instance, one field may be
devoted to grazing animals, another field devoted to growing crops. Another
portion of the farm may have a family home and garden attached to it. There
may be a barn on the property for the storage of equipment and machinery, etc.
The effect is that there is one economic unit, but there are many different parts to
the farm which allow them to be considered under the Unity Rule even if they
happen to be held under different deeds of conveyance.

When to apply the Unity Rule is difficult to precisely articulate. However,
City of Winston-Salem v. Tickle, 53 N.C.App. 516; 281 S.E.2d 667 (1981)
succinctly sets out the standards for application of the Unity Rule in multiple-
tract situations. In that case, the tract involved consisted of 156 acres which was
bisected by several roads, a railroad track and a creek. The property was owned
in multiple parcels having been purchased by the owners and their heirs in
various tracts over approximately seventy years. Various family members had

different ownership interests in the various parcels. The court noted as follows

as to the test for unity of lands, to wit:



There is no single rule or principle established for determining

the unity of lands for the purpose of awarding damages or off-

setting benefits in eminent domain cases. The factors most

generally emphasized are unity of ownership, physical unity

and unity of use. Under certain circumstances, the presence of

all these unities is not essential. The respective importance of

these factors depends upon the factual situations in individual

cases. Usually, unity of use is given greatest emphasis.

City of Winston-Salem at 671 citing Barnes v. Highway Commission, 250 N.C. 378,
109 S.E.2d 219 (1959).

Further, the Tickle court rejected the physical unity requirement and
established the principle that the parcel taken and the parcel sought to be
included be contiguous with the whole of the land similarly used when it is only
separated by portions of the same property and that there is integrated use of the
premises such that the taking of one will necessarily and permanently injure the
other.

In City of Chicago v. Equitable Life Assurance Society of the United
States, 8 111.2d 341, 134 N.E.2d 296 (1956), the city sought to condemn property
owned by the defendant and used by its lessee as free customer parking in
conjunction with one of its stores. The condemned parking lot was across the
street from the leased department store. The Illinois court took the position that
there must be either physical unity of the tracts or integrated use such that if one
tract is taken, the other is damaged before there is unity of use.

The Appellees further cite to City of Mishawaka v. Fred W. Bubb Funeral

Chapel, Inc., 469 N.E.2d 757 (Ind.App., 1984) in support of their proposition that




in order for separate parcels to be considered a unit, there must be inseparable
entwinement such that the taking of one parcel necessarily injures the other, i.e.,
integrated use. The Indiana court opined that physical contiguity was not
necessary to apply the Unity Rule. The Indiana court adopted the federal
standard of integrated use. This standard is set out in Baetjer v. United States,
143 F.2d 391 (1t Cir. 1944) and is described as follows, to wit:

Integrated use, not physical contiguity, is the test whether land

condemned is part of a single tract warranting award of severance

damage, but physical contiguity is important as bearing on unity

of use, and separation remains an evidentiary, not an operative

fact.

In City of Mishawaka, the fact pattern before the court was that a funeral
home warehouse approximately two blocks from the funeral home itself was
taken in its entirety by the city. Funeral caskets and limousines were stored in
the warehouse. Using the above integrated use standard, the court was of the
opinion that since the evidence showed the generic warehouse was an easily
replaceable part of the business, the loss of the warehouse property did not
necessarily cause injury to the funeral home tract.

Applying the integrated use standard in the present case, the Appellants’
property condemned by the Appellees was integrated into the adjacent tracts.
The condemned property was used by the Appellants in their routine business
operations in retaining and attracting retail tenants to their improved properties

by having available off-street parking for their customers, employees and service




people. In built-up retail business property, the evidence before the Trial Court
showed it is a great economic advantage in marketing the retail spaces to have
available sufficient off-street parking. Accordingly, the taking of most of the
Appellants’ parking will necessarily cause economic damage to the remaining
tracts in the economic unit.
Another integrated use case cited by the Appellees is Dept. of Public

Works and Buildings v. Hanna, 4 111.App.3d 884; 282 N.E.2d 269 (1971). That
case further explained City of Chicago v. Equitable Life Assurance Society of the U.S.,
supra. The issue before the court was whether property separated by a city street
from the condemned property which was being used for storage unrelated to the
condemned property’s use should be considered as the integrated use of the
condemned property. The court opined that for there to be an integrated use, the
condemnation of the separated tracts must effectively damage or destroy the
principal use for which the tracts not taken were designed. It is the special
design which restricts the general utility of the property that remains after the
separate tracts are taken that meets the requirements of permanent damage. In
other words, the courts must inquire into the facts of the integrated use and look
to see if there is a special design for the non-taken tracts to be integrated into the
use of the direct-taking properties. In Hanna, there was no factual connection
between storage of miscellaneous items not related to the remaining tracts to

create an integrated use with the remaining tracts. However, in the present case,




the parking lot taken by the direct action was economically integrated into the
everyday use of the remaining tracts.

The Appellees further cite Lake County Public Building Commission v.
LaSalle National Bank, 176 111.App.3d 237; 531 N.E.2d 110 (1988) in regard to
integrated use. In this case, the fact pattern evidence was that there was
sufficient parking available with the remaining property and that the condemned
property was merely an overflow parking area for which no testimony was
elicited as to the integration of it with the remaining tracts. The court noted the
evidence in the case did not support the contention that the condemnation of the
auxiliary parking lot would necessarily and permanently injure the remaining
parcel. The two properties were convenient and beneficial to one another but
under the proof could not be considered an integrated unit. Likewise, in City of
Buffalo v. Goldman, 63 A.D.2d 828 (N.Y.App., 1978), another separated parking
lot case cited by the Appellees, the factual evidence was inconclusive as to the
integrated use or as the court expressed, “actual conjunctive use” of the parcels.
Again, the condemned parking lot was not regularly used in conjunction with
the remaining tracts from the evidence heard by the trial court. Accordingly,
there was a failure of integrated use.

Finally, in Powley v. Commonwealth of Pennsylvania, 158 Pa.Commw.
174; 631 A.2d 743 (1993), the issue revolved around the integrated use of a tract
7.6 miles from the condemned property and another parcel 2.2 miles from the

condemned property. Apparently, the properties were used in connection with a




river rafting enterprise. One of the non-condemned tracts operated as a meeting
point for rafting trips and also sold boating and rafting equipment, souvenirs
and operated as a restaurant. The other non-taken tract served as an office,
storage garage and a log cabin where river guides could reside.

The Pennsylvania court noted that for there to be unity of use there must
be close proximity of the tracts of one to the other. Further, Pennsylvania
required joint identical users of the parcels along with identical ownership. The
court refused to apply the unity doctrine as while there was identical ownership,
there were not joint identical users. In this fact-specific case, the Pennsylvania
court found that some of the tracts were operated by the rafting company while
other tracts were operated for the benefit of the owners of the property.

In the present case, the Trial Court heard the evidence that the condemned
property was integrated into the operations and use of the remaining tracts. The
Trial Court initially applied the Unity Rule to the direct condemnation actions.
Thereafter, when the reverse condemnation action was instituted, the Trial Court
applied the Unity Rule to the tracts physically connected to the direct-taking
properties but bifurcated the Trial. Unfortunately, the Trial Court improperly
dismissed the properties north of Clover Street from the unity use. However,
this was based upon mere physical separation by Clover Street and not by virtue
of non-integrated use.

The application of the Unity Rule based upon integrative use is fact-

dependent. The Trial Court found the non-taken tracts to be factually integrated



in use. The error that occurred at the Trial level was that the Trial Court should
have included all of the tracts in the direct taking. The Trial Court should not
have bifurcated the Trial between the tracts. Further, the Trial Court erred in
dismissing the tracts north of Clover Street for mere physical separation. This
was reversible error on the Trial Court’s part and also by the Court of Appeals in
dismissing the judgment based upon the reverse condemnation action.

II. THE COURT OF APPEALS ERRED AS A MATTER OF LAW

IN AFFIRMING THE TRIAL COURT’S DENIAL OF THE

APPELLANTS” MOTION TO FILE LATE ANSWER CONTESTING

THE APPELLEES’ RIGHT TO TAKE THEIR PROPERTY.

The Appellees submit that there is in essence no relief available to the
Appellants when a substantial change occurs in a project after the time to contest
a condemnation action has passed. In this case, the Appellees proposed and
published a large project and then filed a condemnation action including the
Appellants’ property. After the action commenced and after the time for
contesting the Appellees’ right to condemn the property, the Appellees changed
architects and considerably scaled back the project. In fact, the action had been
pending for over a year before a new scaled-back design was eventually revealed
by the Appellees. It was only after that that the Appellants sought to file an
Answer contesting the right to take.

The Appellees’ project did not remain the same such that the Appellants’
property was not foreseeable for public use as required by City of Bowling Green

v. Cooksey, 858 S.W.2d 190 (Ky.App., 1992). In Commonwealth of Kentucky,




Transportation Cabinet, Dept. of Highways v. Cooksey, 948 S.W.2d 122
(Ky.App., 1997), the court noted that bad faith or fraud is not a statutory ground
for denying the right to take. However, the governmental authority must
exercise good faith in using its power to condemn. Also, see Commonwealth,
Transportation Cabinet Dept. of Highways v. Taub, 766 S.W.2d 49 (Ky., 1988)
and Decker v. City of Somerset, 838 SSW.2d 417 (Ky.App., 1992). There must
always exist a necessity for the appropriation of land, and the trial court should
consider all the facts and circumstances as to the necessity of the condemnation
action. See, Warden v. Madisonville, H. & E. R.R. Co., 128 Ky. 563; 108 S.W. 880
(1908). Excessive condemnation or taking more than is required is beyond the
scope of the condemnor and should be denied. See, Greasy Creek Mineral Co. v.
Ely Jellico Coal Co., 132 Ky. 692; 116 S.W. 1189 (1909).

In this case, the time for answering had passed. After the time for
answering had passed, the Appellees re-engineered the project and significantly
scaled back its size and necessity for parking spaces. It was only when that
became public and before the Appellees sought an interlocutory order that the
Appellants moved the Court for leave to file a late Answer to contest the
Appellees’ right to condemn their property. Appellants submit that the Trial
Court erred along with the Court of Appeals in affirming the Trial Court in
failing to allow the filing of an Answer in light of the significant alteration of the
project. The Trial Court should have recognized the duty of the Appellees to

proceed in good faith at all times as to the reasonableness and necessity of the




taking. Once the grounds for such taking significantly changed, the Trial Court
should have allowed the filing of the Answer and the acceptance of proof on that
issue as to the reasonableness and necessity of the proposed taking in light of the

significant alterations.

CONCLUSION

For the foregoing reasons, the Appellants pray that the Opinion of the
Court of Appeals be reversed. The Unity Rule should be applied to all of the
Appellants’ tracts and the Trial Court should be directed to allow the filing of the
Answer to contest the Appellees’ taking in light of the significant alteration in the

size and scope of the project during the pendency of the action.

Respectfully submitted,
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