


INTRODUCTION

This is an eminent domain action in which the landowners appeal from
the Judgment of the Harlan Circuit Court of March 29, 2005 and the Order
Overruling All Post-Trial Motions of April 18, 2005. The Court of Appeals

affirmed in part and reversed in part the Judgment by Opinion of November 3,

2006.




STATEMENT CONCERNING ORAL ARGUMENT

The Appellants believe that oral argument would be helpful to the Court
in deciding the issues presented in that the legal arguments and facts are such
that a full understanding would best be gained by reception of oral arguments.
This action originally commenced as two separate actions to condemn
Appellants’ separate tracts of property. The properties were eventually
consolidated under the Unity Rule for purposes of the condemnation
proceedings. However, additional tracts adjacent to and across the street from
the subject properties sought to be condemned were excluded by the Court from
being part of the original proceedings. The Appellants then filed a reverse
condemnation action to include those additional tracts that were not included in
the condemnation action but allegedly should have been included under the
Unity Rule. However, some of the non-contiguous tracts were again later
excluded by the Trial Court even though they were used in unity of use with the
properties that were directly condemned. By virtue of the complexity of the

facts, oral argument in the opinion of the Appellants would be beneficial.
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STATEMENT OF THE CASE

This eminent domain matter commenced with the filing in 2001 by the
City of Harlan, a Fourth Class City, and City of Harlan Tourist and Convention
Commission, an agency of the City of Harlan (City), as Plaintiffs of two separate
statutory! condemnation actions condemning two contiguous tracts of property
located on the west side of South Main Street and West Clover Street, Harlan,
Harlan County, Kentucky owned by the Appellants (Bianchi).2 The Appellees
sought the property to be used for off-street parking in conjunction with a large
40,000 square feet civic center and recreational center project to be built on the
east side of South Main Street.

The Appellants’ condemned property is located west of and across the
street from the then proposed project. The condemned property was improved
with paved parking and one retail space rental building. The Appellants at the
time of the action were using the property as off-street parking for their
adjoining and proximate businesses adjacent thereto. The one small building on
the directly condemned property was rented by a pet store. The various adjacent
and proximate businesses of the Appellants, which consisted of a large funeral

home, three apartment buildings and four third-party retail rental spaces, were

"KRS 416.540 et seq.

? The directly condemned property consisted of one tract owned in fee by the Appellants, Dr.
John Bianchi and his wife Sandy Bianchi. The second tract consisted of four (4) lots titled in the
name of Bianchi Real Estate Limited Partnership of which Lewis Bianchi, father of John Bianchi,
was the general partner, and John Bianchi along with his brothers and sisters are limited
partners.




assigned parking on the condemned property for their employees, retail vehicles,
tenants and business patrons. See, Exhibit 6.

The first action filed by the Appellee City was Civil Action No. 01-CI-
00061 which sought to condemn all of the 204-206 South Main Street tract titled
in Appellants John and Sandy Bianchi. (Tr., 1-8). The second Action which
concerned the taking of all of the West Clover Street tract, 200-202 South Main
Street and 208 South Main Street was commenced by the City as Civil Action No.
01-CI-00144 on March 9, 2001 against Bianchi Real Estate Limited Partnership
and Lewis Bianchi in his capacity as General Partner of Bianchi Real Estate
Limited Partnership, all as Defendants. (Tr., 1-7). On June 1, 2001, the cases were
consolidated due to there being unity of use and ownership. (Tr., 33-34; 38-40).
The Appellants did not initially contest the Appellees’ right to condemn based on
Appellees” announced project scope and representations of the Appellees. In the
June 1, 2001 Order of consolidation, the Trial Court reserved ruling as to whether
the directly condemned and other tracts should be combined pursuant to the
“Unity Rule” for trial purposes.

Thereafter, the Trial Court received affidavits and briefs relative to
imposition of the Unity Rule to the property directly sought to be condemned
and as to Appellants’ adjacent properties. (Ir., 41-76). On August 6, 2001, the
Court overruled the Appellants” Motion concerning the use of the Unity Rule as
being premature. (Tr., 77). Thereafter, the deposition of Dr. John Bianchi was

taken and entered of record. The Court on January 9, 2002 entered an Order




granting imposition of the Unity Rule to the direct taking property but denied it
to the Appellants” adjacent contiguous tracts or the tracts across and north of
Clover Street. (Tr., 138-141).

Thereafter, the Court Appraisers reappraised the subject premises that
were to be directly taken but did not appraise or consider the Appellants’
adjoining tracts in their appraisal due to the Appellees’ refusal to acknowledge
the adjoining tracts as being part of the parcel to be taken. (Tr., 144-147). About
two (2) years after the Complaints were filed, the Appellees significantly reduced
the size of their building project. Upon the project scope’s being reduced to
about a third of its original size, the Appellants moved the Court to file an
Answer to contest the Petitioners’ right to condemn the premises of the
Appellants on April 11, 2003. (Tr., 165-171). Due to the significant reduction in
the Appellees’ project, the Appellants sought to contest the Appellees’ right to
condemn the property on the basis that the additional parking from the
Appellants’ property was no longer required. After hearing on the Motions, the
Trial Court overruled the Appellants’ Motion on April 22, 2003 and granted the
Appellees’” Motion for an Interlocutory Order and Judgment awarding the
property to the Appellees. (Tr., 181-182; 183-188). Both parties excepted to the
Commissioner’s award and requested that a jury determine the value of the
premises taken. (Tr., 189-190; 191-193).

On May 23, 2003, the Appellants moved the Court to be allowed to file a

Counterclaim for the direct taking by the Appellees and of the adjoining and




nearby tracts owned by the Appellants that were impacted by the direct
condemnation action of the Appellees under the Unity Rule theory. (Tr., 205-
208). On June 20, 2003, the Trial Court sustained the Appellants” Motion to file a
Counterclaim for reverse condemnation against the Appellees for the direct
taking tracts and the adjoining tracts. The Court ordered that the Trial be held
conjointly with the primary claim but that the Counterclaim be tried separately
to the same jury at the conclusion of the jury verdict in the direct taking action.
(Tr., 241-242). The matter then was directed to be tried pursuant to the Pre-Trial
Order of January 19, 2005 in a bifurcated manner. (Tr., 857-858).

The first Trial on the Appellees’ direct taking commenced on February 15,
2005, with the jury rendering a verdict for the Appellants on February 17, 2005
tinding the difference between the before and after values of the direct taking
property at $120,000.00. The second Trial commenced with eleven (11) of the
twelve (12) remaining jurors by agreement of the parties on March 15, 2005.2 The
jury returned a verdict on March 17, 2005 finding the difference between the
before-taking and after-taking values of the adjoining property on the
Counterclaim to be $43,640.00. The Trial Court only allowed evidence at the
second Trial and instructed the jury accordingly as to the reduction in value of
the property west of the direct taking without consideration of the total property,
direct and reverse. Also the Trial Court dismissed the reverse condemnation

property of Appellants north of Clover Street. Judgment was entered by the

3 One juror in the original Trial was unable to be present for the second Trial.




Court on March 29, 2005 pursuant to the jury’s verdicts awarding the Appellants
$163,640.00. See, Exhibit 2. (Tr., 1644-1648).

The Appellants and Appellees both moved to set aside the Judgment and
for a new Trial or in the alternative to dismiss the action, which Motions were all
overruled on April 18, 2005. (Tr., 1666-1667). Thereafter, the Appellants
appealed this matter, and the Appellees cross-appealed to the Court of Appeals.
(Tr., 1673-1675; 1676-1677). The Court of Appeals by Opinion rendered
November 3, 2006 affirmed the Judgment as to the direct taking but overruled
the Judgment as to the reverse condemnation. See, Exhibit 1. The Appellants

then petitioned for discretionary review, which was granted.

ARGUMENT

L THE COURT OF APPEALS ERRED AS A MATTER OF LAW

IN FINDING THE TRIAL COURT WAS CORRECT IN NOT

APPLYING THE UNITY RULE TO THE DIRECT AND REVERSE

CONDEMNATION PROPERTIES OF THE APPELLANTS.

The Court of Appeals in its Opinion of November 3, 2006 found that the
Trial Court was correct in not applying the Unity Rule to all the properties of the
Appellants. The Court noted that the tracts owned by the Appellants on the
direct and reverse condemnation actions were used for parking, a retail pet shop,
a funeral home, hair salon, restaurant, print shop and apartments. The Court

reasoned that “[s]ince the Bianchis’ various properties lacked a single purpose,

the trial court did not err when it refused to apply the unity rule to the inverse

condemnation properties.” (Opinion of the Court at p. 10).




The direct action by the Appellees/City dealt with the taking by the City
of the Appellants” property known as Tracts 200-202, 204-206 and 208 South
Main Street and the West Clover Street Tracts which were owned by the
Appellants under Deed Book 302, Page 833; Deed Book 293, Page 350; Deed Book
293, Page 356; (see, Exhibits 3, 4, & 5) and Deed Book 357, Page 25. The
Appellants’ reverse condemnation Counterclaim described the direct taking
tracts and the additional tracts noted in Deed Book 293, Page 356 being Tracts 26,
27,128,129, 30,31, 32 and Tracts 11, III, IV, V, VI, VII and VIII. All of the Tracts in
the direct action and in the reverse condemnation action were titled in the same
name with the exception of 204-206 South Main Street which was titled in the
name of John Bianchi and wife Sandy Bianchi in Deed Book 302, Page 833.

The Bianchis over about thirty-five (35) years had acquired numerous
town lots in the City of Harlan located on South Main Street, Clover Street and
Cumberland Avenue. This area consisted of numerous buildings on city streets
in downtown Harlan, Kentucky which were built in the early part of the
twentieth century. Many of these buildings at the time of acquisition by the
Bianchis were razed by the Bianchis and converted to off-street parking. The
area of off-street parking was developed primarily on the West Clover Street
Tract and the area at 200-202 South Main Street and 206 and 208 South Main
Street. These areas were paved over and used for off-street parking in support of

the other businesses operated by the Appellants and their tenants. There is no

available street parking on Clover Street and South Main Street in this area.




The remaining buildings on the purchased tracts were renovated, and the
largest building was used for the family funeral home business. The funeral
home had previously been a motor vehicle garage but had been converted to a
large two-chapel funeral home. In addition, the Bianchis directly rented six
apartments and leased space to a furniture store, hair salon, restaurant, print
shop and other specialty retail businesses. On-street parking in the area is
extremely limited, being only about eight (8) spaces. Patrons to the various
businesses could utilize the provided off-street parking as could the service
vehicles for the various businesses, tenants, employees and residents of the
apartments.

The City in its condemnation action essentially sought to convert the
private off-street parking into public off-street parking in conjunction with its
Civic Center project on the east side of South Main Street. The City in its direct
condemnation action took all the available parking area east of the Funeral Home
property leaving the Appellants only a small parking lot on the west side of the
Funeral Home.

The Appellants sought application of the “Unity Rule” to the direct taking
tracts and also to the adjoining and nearby tracts of the Appellants. See, Coke v.
Commonwealth Dept. of Finance, 502 S.W.2d 57 (Ky., 1973); Commonwealth
Dept. of Hwys. v. Dennis, 409 S.W.2d 292 (Ky., 1966); Commonwealth v.
Crafton-Duncan, Inc., 668 S.W.2d 62 (Ky.App., 1984); and Jones v. Common-

wealth Dept. of Hwys., 413 S.W.2d 65 (Ky., 1967).




Dr. John Bianchi, one of the Appellants, was deposed on August 29, 2001
relative to the utilization of the Unity Rule. Dr. Bianchi, who managed and
helped develop the property for the family, testified that the directly condemned
property, the adjoining tracts and tracts across the street and north of Clover
Street were all owned by either him and his wife or the Bianchi family Limited
Partnership of which he was a member along with his father, brothers and
sisters. These properties were all operated as one enterprise being the rental and
leasing of commercial space with reserved off-street parking, the idea being that
by having sufficient off-street parking the area would be attractive to tenants and
the public at large who patronized the various businesses and the occupants of
the apartments. The availability of off-street parking was noted by Dr. Bianchi in
his deposition and his trial testimony to be necessary for the successful operation
of the other businesses. The Trial Court despite these facts failed to recognize the
application of the Unity Rule to the adjoining tracts.

Ordinarily, two or more parcels of land constitute one tract for purposes
of assessing damages for injury to the portion not taken when they are physically
contiguous and are united in use and ownership. See, Commonwealth of
Kentucky Dept. of Hwys. v. Raybourn, 359 SW.2d 611 (Ky., 1962). In this case,
not only were the properties all titled in the name of the Appellants, they were
all combined together for income tax purposes. However, the Court of Appeals

did not cite any authority for its proposition that using the property for parking




for the other properties was not sufficient to bind the other tracts together in
order to impose the use of the Unity Rule to all the properties.

Although there may not be a case on point in Kentucky, other courts have
come to the conclusion that utilizing condemned property for parking for the
benefit of other tracts is sufficient. In Lewis v. South Carolina State Hwy. Dept.,
278 S.C. 170, 293 S.E.2d 434 (S.C., 1982), the Supreme Court of South Carolina in
a condemnation action addressed the issue of multiple tracts of land adjacent to a
homestead. In that case, the adjacent tracts were used for gardening purposes
for the appellant’s homestead. The court held that the issue of whether the three
lots constituted one unit of the appellant’s homestead was properly submitted to
the jury for determination.

Other courts have applied the Unity Rule to loss of parking where it is
important to the operation of the other buildings. In City of Los Angeles v.
Wolfe, 6 Cal. 3d 326; 491 P.2d 813 (Cal., 1971), the Supreme Court of California
faced the issue in a condemnation case of whether the direct taking property of a
medical building should include an off-street parking lot located between 250
and 500 feet away from the directly condemned property. The property was
separated from the directly condemned property by a public street and other
property. The court analyzed what constituted a “parcel” for condemnation
taking. The court considered whether physical contiguity was necessary to

impose the Unity Rule. The court noted that the California courts had previously

accepted the general rule enunciated in 18 Am.Jur. 910-911 that a separate




























