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INTRODUCTION

The Appellant was convicted of Trafficking in a Controlled Substance in
the First Degree (methamphetamine), Trafficking in Marijuana Less Than 8 Ounces (2
counts), and Persistent Felony Offender in the First Degree. He received an aggregate

sentence of ten (10) years imprisonment which was affirmed by the Court of Appeals.

This Court granted discretionary review on one (1) issue.




STATEMENT OF ORAL ARGUMENT

Oral argument is not necessary in this case since the issues may be fairly |

decidedvbased on the briefs of the parties.
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COUNTERSTATEMENT OF THE CASE

Jackie Davis contacted police about becoming a confidential informant.
(VR 20': 8/18/06: 10:58:53). Davis was a former drug addict, and wanted to clean his life
up. (Id., at 10:59:35). He viewed helping the police as part of his addiction recovery. (1d.,
at 11:00:05). He was referred to Det. Robert Kirk of the Pennyrile Narcotics Task Force.
(d., at 10:59:11).

On a typical undercover drug buy with Det. Kirk, Davis would meet Kirk
who would search both Davis and his car. Kirk would give him money to buy drugs, and
then wire him with a audio recording device. (VR 20: 8/18/06; 11:01:42 - 11:02:11).

Such procedure was followed on September 12, 2005. The target of the
investigation was Chris Walker. (VR 7: 8/18/06; 11:03:05 - 11:03:30). With Det. Kirk
following at a safe distance, Davis went to Walker’s house to make a buy, but Walker
was not home. (Id., at 11:03:45). As he was leaving the Walker house, the Appellant
pulled up and ask Davis if he needed anything. (Id., at 11:04:38). Davis told Appellant
that he was looking for some marijuana. (1d., at 11:04:45). Appellant told Davis to follow
him to his house. (Id., at 11:04:50). They went to the Appellant’s apartment, where for
$40, Davis bought marijuana from the Appellant. (Id., at 11:06:02). Davis left the
apartment and delivered the drugs to Det. Kirk. (Id., at 11:06:27).

A few days later, on September 14, 2005, Davis was once again searched,

wired, and given money by Davis to buy drugs from the Appellant. (VR 20: 8/18/06;

'TAPE 028-06-VCR-020-B. In the Court of Appeals, this was Tape #7, but that
numbering system appears to have been removed from the labels of the tapes provided to
counsel.




11:07:26). Davis went to Appellant’s apartment again, and purchased $60 of marijuana.
(Id., at 11:08:50). He met det. Kirk, and turned over the drugs. (Id., at 11:09:50).

September 16, 2005, once again saw Davis being searched, the recorder
attached, and Davis was provided with money to buy drugs from the Appellant. (VR 20:
8/18/06; 11:10:38). Davis went to Appellant’s apartment, but this time the Appellant had
company: his brother and his wife. (Id., at 11:11:25). Davis told Appellant he wanted to
purchase methamphetamine. (Id., at 11:12:07). Davis gave the Appellant the money for
the methamphetamine, and Appellant left the apartment alone. (Id., at 11:13:29).
Appellant was gone about 30 minutes, and then returned. Appellant asked Davis to take a
ride with him. (Id., at 11:14:17). They traveled to a residence, which was unknown to
Davis. (Id., at 11:15:06). There, the Appellant went into the house, and came back out
saying he needed to make change. (Id., at 11:15:22 - 11:16:26). After unsuccessfully
attempting to get change at a gas station, Appellant and Davis drove to a bank to get some
change. (Id.). They returned to the unknown house, and Appellant entered again. He came
back out and they returned to the Appellant’s apartment. (Id.). Appellant eventually gave
Davis the methamphetamine that he wanted. (Id.). Davis met Det. Kirk and gave him the
drugs.

On December 5, 2005, the Appellant was indicted by the Crittenden
County Grand Jury on one (1) count of Trafficking in a Controlled Substance in the First

Degree (methamphetamine), two (2) counts of Trafficking in Marijuana under 8oz., and

being a Persistent Felony Offender in the First Degree. (Transcript of Record (TR), 1-2).




Following a jury trial, the Appellant was found guilty of all counts.
Appellant’s defense was that he was guilty of the marijuana offenses, but did not sell
Davis methamphetamine. He attacked Davis’ credibility and Det. Kirk’s compliance with
rules concerning the use of informants. The jury recommended a ten (10) year sentence,
and such was imposed by a judgment entered on August 31, 2006.

The Appellant appealed as a matter of right to the Kentucky Court of
Appeals. In that forum, Appellant raised two (2) issues. The Court of Appeals issued an
opinion affirming Appellant’s conviction on January 4, 2008.

Appellant sought discretionary review from this Court, and review was
granted on one (1) issue.

Additional facts will be set forfh below as needed.

ARGUMENT
I

TRIAL COURT DID NOT ERR IN DENYING

APPELLANT’S MOTION TO REMOVE AND

REPLACE HIS PUBLIC ADVOCATE, AND THE

COURT OF APPEALS PROPERLY AFFIRMED

For his sole assignment of error on discretionary review, the Appellant
alleges that the trial court erred by denying his motion for a new appointed attorney. He
asserts that the Court of Appeals erred in its affirmation of the trial court’s decision. His

contention is without merit.

A little over a week before his jury trial was scheduled to begin, the

Appellant filed a pro se motion seeking the dismissal of his appointed public advocate,




and the appointment of a new public advocate. (TR, 47-51).

The trial court conducted a hearing regarding that motion on August 14,
2006. There, the Appellant asserted that the public advocate was not representing him to
the best of the advocate’s ability, that they were not ready for trial, and that he needed
more discovery. (VR 18% 8/14/06; 2:56:00 - 2:57:11). The Appellant asserted that the
public advocate represented the informant, Jackie Davis, during a recent probation
revocation hearing, and also represented Davis on the underlying case that put him on
probation. (Id., at 3:03:15). To Appellant, this was a conflict of interest. The trial court
replied to Appellant, stating that those were cases unrelated to his own. d., at 3:03:36).
The Appellant maintained that since Davis was involved in his case, that such prior
representation created a conflict. Further, Appellant asserted that during the trial of
another unrelated person, his public advocate had come to the jail and asked Appellant if
he had any knowledge of that case. (Id., at 3:03:45 - 3:04:00). In Appellant’s view, that
was also a conflict of interest. When asked how he was prejudiced by the prior
representation, Appellant replied that the representation “put bad thoughts in his [the
advocate’s] mind” and that the public advocate might think that Appellant was guilty.
(Id., at 3:04:19).

The Public Advocate responded that he did in fact represent Jackie Davis

on the underlying case that placed him on probation’. (VR 6: 8/17/06; 3:04:26 - 3:07:47).

>TAPE 028-06-VCR-018-B, see note 1.

’The fact that Davis was on probation was related to a suppression issue raised in the trial
court, and affirmed by the Court of Appeals. However, discretionary review was not
granted on that issue.




He also represented Davis at his revocation hearing, but the hearing was remanded. The
advocate’s representation of Davis came before he met the Appellant. Further, the
advocate did speak with Appellant at the jail about any information he might have in
another of the advocate’s cases, and the Appellant knew nothing. (1d.). The public
advocate emphasized that his opinion of a defendant’s guilt did not matter: “I defend
everyone that [ am appointed to represent equally.” (Id.). Appellant’s attorney further
asserted that he learned of nothing by representing Davis that would have any effect on
his representation of Appellant. (Id., at 3:08:52).

The Appellant seemed to accept that explanation, and then pressed the
court for other materials that he thought he needed, including files concerning the
informant. (VR 6: 8/14/06; 3:09:21). At that point, the public advocate requested an ex
parte hearing with the trial court. (Id., 3:14:04). The Commonwealth Attorney left the
courtroom, and the hearing was recorded on the video record. The public advocate
explained what his trial strategy was going to be and told the court that he had fully
considered all the points being raised by the Appellant. (Id., at 3:14:35 - 3:31:10).
Appellant pressed his desire for a continuance of his trial, again alleging that the public
advocate was not doing his job. Appellant characterized his level of trial preparation as
“like taking a knife to a gunfight.” He kept repeating that he needed more time. (Id.). The
trial court concluded that there was no evidence that the public advocate was acting in
any manner contrary to Appellant’s best interests. (Id.). The trial court eventually ordered

the Commonwealth to turn over some files, if the police had them, and denied the

Appellant’s motion to remove his public advocate. (1d., at 3:31:40).




The Appellant’s allegation of unethical conduct by his public advocate, if
true, would be a very serious matter, that could result in the advocate’s disbarment or
other sanctions. As a general rule, an attorney should not undertake representation of a
client when such would be a conflict of interest. SCR 3.130(1.7). The exception to this
rule involves a belief by the attorney that the representation would not affect the
relationship with the client, and each client must consent to the representation. When the
issue concerns a possible conflict with representation of one client, because of the prior
representation of another client, SCR 3.130(1.9) governs. That rule provides that a lawyer
who formally represented a client cannot represent another client “in the same or
substantially related matter in which that person’s interests are materially adverse to the
interests of the former client...” SCR 3.130(1.9)(a). Even in the face of such a conflict,
the rule provides that clients may consent to representation.

The Appellant is certainly entitled to conflict-free counsel. Appellant is
not entitled to the appointment of counsel of his choosing, and removal of appointed
counsel can only be undertaken for good cause such as a conflict of interest, a complete
breakdown of communication or an irreconcilable conflict which leads to an apparently
unjust verdict. Deno v. Commonwealth, 177 S.W.3d 753 (Ky. 2005). Whether or not
good cause exists is a matter left to ‘the sound discretion of the trial court. (Id.). However,
for reversal, Appellant was show actual conflict of interest on behalf of his public

advocate, not merely the possibility of conflict of interest. Kirkland v. Commonwealth, 53

S.W.3d 71 (Ky. 2001).




The Appellant asserts that the Court of Appeals misapplied Kirkland. The
Court of Appeals cited Kirkland for the premise ouitlined above by the Commonwealth:
that Appellant must show an actual conflict of interest in order to obtain a reversal.
Appellant now seeks to ignore that premise, and instead argues that Appellant must only
show “good cause” and argues that such is a lower standard. While Kirkland does indeed
deal with a situation where two (2) co-defendants were represented by public advocates
from the same office, its impact on the overall issue of conflicts is applicable here. The
logic of Kirkland is that a mere allegation of conflict of interest is not enough for reversal.
The holding of Kirkland requiring actual conflict of interests has been applied since. see
Brewer v. Commonwealth, 206 S.W.3d 313 (Ky. 2006); Donatelli v. Commonwealth,
175 S.W.3d 103, 105 (Ky.App. 2005). The burden was placed on the appellant to show a
conflict actually exists. Appellant cites to Deno v. Commonwealth, 177 S.W.3d 753, 759
(Ky. 2005), in support of his supposedly lower“good cause” showing standard. However,
the standard enunciated in Deno differs only in diction from the standard in Kirkland:

When a defendant requests substitution of counsel during

trial, “the defendant must show good cause, such as a conflict

of interest, a complete breakdown of communication or an

irreconcilable conflict which leads to an apparently unjust

verdict.” ™* Good cause has been described as: (1) a

“complete breakdown of communications between counsel

and defendant;” (2) a “conflict of interest;” and (3) that the

“legitimate interests of the defendant are being prejudiced.”

[footnote omitted]

Deno, 177 S.W.3d at 759. Deno still requires that the Appellant demonstrate a conflict of

interest. It does not say that Appellant only has to allege a conflict. The trial court is




charged with fully investigating the complaint and utilizing its discretion. That is exactly
what occurred here, and the Court of Appeals did not err in affirming.

In this situation, the record does not support that the public advocate was
operating under a conflict of interest. First, the representation of Appellant was not in any
way related to the advocate’s prior representation of Jackie Davis. The advocate did state
that he represented Davis on a criminal charge that resulted in his being placed on
probation. But, as the trial court noted, that case was completely unrelated to Appellant’s
matter. Thus, no conflict arose under SCR 3.130(1.9) because the two matters were not
“the same or substantially related.” Further, the fact that the advocate had been appointed
to represent Davis at his probation revocation hearing did not run afoul of the rule. The
hearing was remanded from the docket, and no hearing was ever conducted. Further, this
is not a case where Davis was working as an informant to get a break on any charges or
sentences. Davis sought out police in an attempt to clean up his life and believed that
helping out was beneficial to his addiction recovery. (VR 20: 8/18/06; 10:59:35 -
11:00:05). As came out in the testimony below, Det. Kirk did not even know that Davis
was on probation when he used Davis as an informant. Thus, representing Davis at a
probation revocation, the basis for which was failure to report, would not involve seeking
to enforce any leniency deals concerning the work Davis did in the Appellant’s case. As
for the public advocate’s questioning of Appellant as to his involvement in another
client’s case, that clearly is not the same matter.

Appellant must show a conflict of interest, not just the possibility that one

existed. He cannot show such. An examination of the conduct of his counsel reveals the




representation to be exemplary. Contrary to what Appellant argued, his counsel was well
prepared and presented a coherent and through defense. He adequately cross-examined all
the witnesses, including Davis. To say that there was any evidence of a conflict of
interest, is to ignore the record. The Court of Appeals correctly concluded:

Here, the record indicates that, despite his prior, professional

relationship with the informant, Beard's lawyer defended

Beard by vigorously attacking the informant's credibility at

trial and even filing a suppression motion seeking to exclude

the informant's testimony altogether. Indeed, Beard failed to

show in any way how the performance of his counsel was

adversely affected by counsel's prior representation of the

Commonwealth's chief witness or that his defense was

otherwise prejudiced. The unrealized possibility that Beard's

lawyer might have gone easy on the informant is not grounds

for reversal.
(Slip Opinion, 2-3). Those conclusions of the Court of Appeals are reasonable based on
the prevailing law and the factual record of this case. It is clear from the words of the
Appellant at the hearing, that his true desire was to delay his trial at all costs. The trial
court was correct in denying the Appellant’s motion to dismiss his public advocate. That

decision was not an abuse of the court’s wide discretion. The Court of Appeals correctly

affirmed that decision, and no error can be found. Reversal of the Court of Appeals is not

necessary.




CONCLUSION

For the above stated reasons, the decision of the Court of Appeals should

be affirmed.
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