


STATEMENT CONCERNING ORAL ARGUMENT

Appellee, Omni Indemnity Company, requests that this honorable Court permit

oral argument in order to more fully explain the issues presented herein.




C.

COUNTERSTATEMENT OF POINTS AND AUTHORITIES

COUNTERSTATEMENT OF THE CASE.............ccooooomomeeereerereeeereseresos 1

ARGUMENT

Coots v. Allstate Ins. Co., 853 S.W. 2d 895 (Ky. 1993)....3,4,6,7,8,10,11,12,14, 15
KRS 304.39-320 ..ottt eese sttt sttt e e e s s enas 3,10

TTUS.C. § 501, 726...neiiicriiecrciniieesinnri et ese st st ee e sesenees 4

Nationwide Mutual Insurance Co. v. State Farm Automotive Insurance Company..,
973 SW. 2d 56 (KY. 1998)... oottt seeee .6,7,9,10,15

USAA Cas. Ins. Co. v. Kramer, 987 S.W. 2d 779 (Ky. 1999) 6,7,10
II. PADGETT V. LONG IS INAPPLICABLE AND INAPPOSITE............. 12
Padgert v. Long, 453 S.W. 2d 272 (Ky. App. 1970) ..o 12,13,14

7A Couch on Insurance

III. AUTO OWNERS’ VARIOUS EQUITABLE CLAIMS ARE NOT
PROPERLY BEFORE THIS COURT AND ARE NOT
APPLICABLE . ... ... 14

CONCLUSION. ... e e e e e 15

il




COUNTERSTATEMENT OF THE CASE

Appellee, Omni Indemnity Company, cannot entirely accept the Statement of the
Case contained in Appellant’s Brief, and therefore files the following Counterstatement
of the Case.

This matter arises out of an automobile accident that occurred on or about
September 27, 1999. (Record at p.5). The accident involved, among others, vehicles
driven by Connie Herre and Troy Edlin. Mr. Edlin was an insured of Omni Indemnity
Company, (“Omni”), with coverage limits of $25,000. Thereafter, Omni offered to settle
this matter with Ms. Herre for the policy limits, which she agreed to do. However, Ms.
Herre’s insurer, Auto Owners Insurance Company (“Auto Owners™), “chose to thwart the
proposed settlement and preserve its subrogation rights by “substituting” payment of
$25,000 to Ms. Herre. (Record at pages 5,28,36).

Ms. Herre filed a personal injury action against Mr. Edlin in 2002. (Record at p.
5). Thereafter, Auto Owners, also a defendant in Connie Herre’s personal injury accident
(from whom Ms. Herre sought Underinsured Motorists (“UIM Benefits”) filed a cross-
claim against Mr. Edlin and Omni for subrogation of payments made pursuant to its
Underinsured Motorist policy to Ms. Herre. (Record at pages 28 and 36).

On or about June 22, 2003, Troy Edlin filed a Chapter 13 Bankruptcy in the U.S.
Bankruptcy Court for the Western District of Kentucky, Bankruptcy Petition Number 03-
34179. (Record at p. 481-493). The deadline for filing a Proof of Claim was November
17, 2003. Id. Omni’s counsel filed a motion in August, 2003 to remand the October, 2004
trial date based upon Mr. Edlin’s bankruptcy filing. (Record at p. 459-461). All parties

were given actual notice of the defendant’s bankruptcy at that time. It is undisputed that,



despite notice, no Proof of Claim forms were filed by Connie Herre, Auto Owners, or any
other party to this action, nor were any objections to the bankruptcy or motions to lift the
automatic stay filed in the Bankruptcy Court. Mr. Edlin’s Chapter 13 bankruptcy plan
allowed for payments to unsecured creditors whose claims were duly proved and
allowed. It made no provisions for payment of unproved or unallowed claims to
unsecured creditors. (Record at p. 481-493).

Since the time for filing a Proof of Claim had long since past, Defendant,
Edlin thereafter moved to dismiss the personal action in August 2004. Id.

On February 14, 2006, the Court entered an Order dismissing all claims against

Mr. Edlin. (Record at p. 547-551). Because the dismissal of the claims against Mr. Edlin
necessitated the dismissal of Auto Owners’ claims against Omni, Omni filed a Motion to
Clarify the February 14, 2006 Order of Dismissal. (Record at p. 699), the Court entered a
Scheduling Order on the issue of Auto Owners’ right to restitution and the matter was
briefed by Omni and Auto Owners. (Record at p. 709-717; 718-741; 752-754; 767-769).
Both parties argued the issue before the Court, and on June 5, 2007 the Court issued an
Order denying Auto Owners’ claim for restitution. On that same date, Auto Owners filed
a Notice of Appeal (Record at p. 798-99).

The matter was briefed and argued in the Court of Appeals and on August
1, 2008 that Court issued a unanimous, published opinion affirming the decision of the

Trial Court.



ARGUMENT

L AUTO OWNERS BEARS THE RISK OF OVERPAYMENT.

As it did at the Trial Court and again at the Court of Appeals, Auto Owners
continues to try to fashion itself as a jurisprudential feather being carried along by the
cruel vagaries of litigation. However, the key point it has missed throughout this process
is that the purported inequities to Auto Owners are of its own making. Indeed, Omni
respectfully submits that the correct focus of this case should be on two elements
completely within Auto Owners’ control- both of which could have avoided the results it
complains of. First, it could have filed a claim in Bankruptcy Court or a motion to lift
the stay to pursue its litigation. Of course, the second key point is that Auto Owners
could have avoided this result at the outset by declining to interfere in the settlement
between Connie Herre and Mr. Edlin. Yet after careful evaluation of the risks of |
litigation, it did choose that route. Litigation, by its very nature, obviously contains
inherent risks. The point is, this risk is on the UIM carrier, as is proper, and, accordingly,
this Court should affirm the holding of the Trial Court, as well as that of the Court of
Appeals.

Under Kentucky law, articulated in Coots vs. Allstate Insurance Co., Ky.
853 S.W. 2d 895 (1993), and codified at KRS 304.39-320, it is entirely at the discretion
of the UIM carrier whether an alleged tortfeasor is required to stay in a case even if the
tortfeasor, the tortfeasor’s insurance carrier and the Plaintiff are willing to settle. As
stated by the Court in Coots, in a suit to recover UIM benefits, “the tortfeasor is not a

party unless the UIM carrier elects to advance the amount of the policy limits of the

tortfeasor’s policy so as to avoid his release. Then the UIM carrier has the option to keep



the tortfeasor in the case by naming him as a third party defendant upon whom ultimate
liability will be fixed by virtue of subrogation.” Id. at 903 (emphasis added). This is the
route by which a UIM or UM carrier gains the advantage of having a tortfeasor’s name be
considered by the jury. Obviously, though, any attempt to keep the tortfeasor in the case
presupposes that the tortfeasor can legally be kept in the case. And here that became
impossible when the alleged tortfeasor, Mr. Edlin, filed bankruptcy in June 2003, and
neither the Plaintiff nor Auto Owners filed any Proof of Claim or made any attempt to
life the automatic stay to pursue the litigation. Since no Proof of Claim was filed,
pursuant to 11 USC Section 501, 726 any such claims were forever barred. As such, no
finding of liability against Mr. Edlin was possible at that point, meaning that Auto
Owners no longer had the ability to recover its “substituted” payment.

However, as it has done from the beginning of this litigation, Auto Owners
continues to try to elevate semantics over substance, by claiming that a dismissal due
to bankruptcy should somehow be treated differently than a judgment on the pleadings
or a defense verdict or a verdict less than liability limits, or any other mechanism by
which there would be an overpayment. But as correctly noted by the Court of Appeals,
this really is an argument of semantics. The fact is that dismissal of the underlying
claim is one of many possible outcomes and a dismissal could come for any number of
reasons.

In reality, that is the point of Coots and its progeny — that the UIM carrier should
bear the risk of an overpayment. As noted by the Court of Appeals in the instant action:

[T]he system set up by the Coots decision accomplishes the
remedial purposes of the MVRA in that the plaintiff can

receive the amount of the tortfeasor’s policy limits, either
from the liability carrier or from the UIM carrier without



having to obtain a judgment. The tortfeasor has an
incentive to settle, in that he may obtain a release from
further liability, and the tortfeasor’s liability carrier protects
itself from a bad faith action by making the offer for policy
limits. The plaintiff can then proceed against the UIM
carrier and the UIM carrier can preserve its right of
subrogation.

[I}t is the UIM carrier that should bear the risk of
overpaying the plaintiff [because] doing so encourages the
UIM carrier to make an informed decision as to whether its
subrogation rights are valuable or simply illusory. Since
UIM benefits are payable only when the tortfeasor’s
liability exceeds the tortfeasor’s policy limits, the UIM
carrier must determine the value of the potential
subrogation claim when the liability carrier has offered the
policy limits. The UIM carrier must determine, before it
substitutes payment, the strength of the plaintiff’s claim,
the extent of the plaintiff’s damages and the likelihood of
being reimbursed by the tortfeasor for UIM benefits. It is
appropriate that these matters be fully examined by the
UIM carrier before it interferes with a settlement, and it
should do so only when it finds those subrogation rights to
be truly valuable.

[A] substitution by the UIM [carrier] of the amount offered
in settlement does not truly result in a settlement. The
tortfeasor remains in a position of potential liability should
the judgment exceed the amount of his policy limits.
Further should the tortfeasor refuse to settle, instead going
to trial, the jury could absolve him or her of limits. Thus, if
the UIM carrier can substitute payment without any risk,
then the tortfeasor may be in a better position if he does not
make a settlement offer at all to the plaintiff. With the risk
of a bad decision on the UIM carrier, the UIM carrier is
forced to make an informed decision and a realistic
assessment of the offer. Further, it promotes finality
between the plaintiff and the tortfeasor when the UIM
carrier decides that its subrogation right has no value.
Finally, ... placing the risk of loss on the UIM carrier also
simplifies[s] the determination of UIM coverage. Once the
issue of liability is decided, the only question remaining is
the amount of damages. Hence the time and expense of the
subsequent proceedings will also be reduced.



[1t] is clear that . . . the UIM carrier must determine its own
destiny: if it chooses to substitute payment based on the
risk evaluation of the liability carrier, it is bound by that

assessment when the time to assert its subrogation rights
arrive.

(Court of Appeals Opinion at p. 8-9).

And it is appropriate to place the risk on the UIM carrier; if there were no element
of danger in interfering with a settlement — if the UIM carrier could do so without risk -
the tortfeasor would potentially be in a better situation if no settlement offer were made.
This would obviously be contrary to the well thought out policy goals inherent in the
MVRA legislation.

The exact same reasoning applied by the Court of Appeals in the present matter
was applied by this Court in the cases of Nationwide Mutual Ins. Co. v. State Farm Auto
Ins. Co., 973 S.W. 2d 56 (Ky. 1998)and USAA Cas. Ins. Co. v. Kramer, 987 S.W. 2d 779
(Ky. 1999). In Nationwide, the UIM carrier advanced the $50,000 policy limits of the
tortfeasor’s insurance carrier, but when the case was submitted to the jury only $26,637
was awarded. Obviously, as the party that controlled its own destiny, the UIM carrier
was bound by its substitution — whether good or bad. The same result was reached in
Kramer, where a jury rendered a defense verdict after a UIM carrier Coots-advanced the
underlying policy limits. As noted by Kramer and by the Court of Appeals in the present
action, “the bottom line is that the UIM [carrier] bears the risk when it chooses to thwart
a proposed settlement between a plaintiff and the alleged tortfeasor by substituting
payment of the settlement amount.” /d at 783.

Despite this clear guidance from the Nationwide and Kramer courts to future

Coots litigants, Auto Owners somehow thinks that the method by which the dismissal



was reached herein should control. However, as sagely noted by the Court of Appeals,
“We construe the foregoing pronouncements of the Supreme Court as squarely placing
the risk of unsuccessful litigation against the tortfeasor on the UIM carrier at trial. As
previously noted, in addition to a jury verdict, the rule would clearly be applicable to, for
example, a judgment in favor of the tortfeasor by a judgment upon the pleadings,
summary judgment, or a directed verdict trial. We believe the rule is also applicable to a
claim which has become barred by the bankruptcy of the alleged tortfeasor where the
UIM carrier has failed to preserve its subrogation rights through lack of diligence.”
(Court of Appeals Opinion at p. 10). Indeed, “As part of its overall evaluation of the
strength of its subrogation rights against the tortfeasor, the duty is placed upon the UIM
carrier to evaluate the financial wherewithal of the tortfeasor. One of the policies
underlying the Nationwide and Kramer decisions is the notion that a UIM carrier should
not thwart a settlement by substituting Coots funds to preserve subrogation against a
tortfeasor who will be unable to satisfy the judgment against him and exercise his right
of liability coverage. Such subrogation rights are aptly described in Nationwide as
‘illusory.””(Court of Appeals Opinion at p.10).

But in keeping with its attempt to paint itself as the victim of litigation gone
amuck, Auto Owners continues to ignore its failure to take any action in the bankruptcy
court. As correctly found by the Court of Appeals, if Auto Owners does substitute
Coots money to preserve subrogation against a tortfeasor who turns out to be on the
brink of bankruptcy, “it stands to reason that it must bear the responsibility of protecting
its interests to the extent possible under the Bankruptcy Code in the event of a

bankruptcy filing by the tortfeasor, and if it fails to do so, it follows that it must bear the



attendant consequences. Auto Owners failed to protect its subrogation rights against
Edlin in the Chapter 13 filing with the attendant result that its claim became barred
which, in turn, resulted in Edlin’s dismissal from the action without there having been an
adjudication of his liability (both as to fault and damages) in the case.” Id.

And it is exactly this potential result that Auto Owners assumed in the present
action. Sometimes a risk pays off. Sometimes it does not. Here the judicial landscape
was altered by Troy Edlin’s bankruptcy filing and Auto Owner’s lack of response to
same. When no Proof of Claim or motion to lift the stay was filed by either the plaintiff
or Auto Owners, dismissal of all claims against Mr. Edlin was required. Respectfully,
Auto Owners misses the point when it asserts that the Trial Court’s decision was based
on a determination that the dismissal of the substantive claims resulted in Auto Owners
substitute payment being an overpayment because there were no other claims pending
(Appellant’s Brief at p. 13)(emphasis added). This is simply incorrect. As Judge Perry
noted in the trial court, “as a result of the dismissal of the substantive claims in this
action, Auto Owner’s earlier decision resulted in a $25,000 overpayment”. Judge Perry
went on to note that “Auto owners must bear the risk of the $25,000 overpayment.”
(Record at p. 798-99). And that dismissal, for purposes of Coots analysis, is no different
than if the matter proceeded to trial and a defense verdict was entered in favor of the
defendants, or in fact if any verdict less than policy limits was entered. Or, if the case
was dismissed prior to any jury verdict. That is the point of risk. With Auto Owners’
risk came the reward of another insurance company paying to defend the litigation, the
presence of the tortfeasor’s name in the case, and the possibility of a verdict that would

fail to implicate any UIM coverage. But if no risk came with the reward, there would be



no reason for a UIM carrier to “fully examine” a case “before it interferes with
settlement” . Nationwide, supra, 973 S.W. 2d at 58. In other words, there would be no
“risk of a bad decision” to force the UIM carrier to make an informed decision and a
realistic assessment of the offer. /d.

Auto Owners’ assertion that there can be no overpayment here until there is a
trial or other finding of fact and law by which liability or damages can be determined
misses the entire point. There has been a finding as to liability — there can be no liability
against Mr. Edlin because the claims against him were dismissed. Thus, there are no
damages. As correctly noted by the Court of Appeals, Auto Owners’ argument in that
regard “is, by and large, a matter of semantics. As previously noted, the litigation
terminated with the functional equivalent of a zero verdict against Edlin. In this
instance, it would be accurate to state that there was, indeed, an overpayment.” (Court
of Appeals Opinion at p. 12). Not only is there no statutory basis for the procedure Auto
Owners would have the Court employ, it would also be unwieldy and unworkable. In
essence, Auto Owners seems to want a trial to be conducted against a bankrupt
defendant, with all attendant fact witnesses, and necessary medical treating physicians
and experts, in order to determine Mr. Edlin’s liability and Ms. Herre’s alleged
damages— which, of course, have already been determined to be zero because of the
dismissal of Mr. Edlin’s claims. There is no authority for this and it simply makes no
sense. There is absolutely no reason why a dismissal based on bankruptcy should be
treated any differently than any other outcome that results in an overpayment. Indeed,
taking Auto Owners’ position to its logical conclusion, any UIM carrier could argue that

it is not Coots-bound by anything less than a jury verdict; regardless of what it says in its



brief, Auto Owners suggestion that it just wants its “day in court” suggests exactly this —
with the resulting litigation quagmire of Trial — and subsequently Appellate — Courts
being called upon to determine the nature of any dismissal and how Coots applies to
same. Clearly, this was not the intention of the Legislature in enacting, nor the various
Courts that have carefully and thoughtfully articulated the logistics by which it is to be
applied. The extra step envisioned by Auto Owners is neither authorized, nor required,
nor intended. In short, it makes no sense to litigate a case that has already been
dismissed merely because Auto Owners is not happy with either the results of its risk-
taking or how those results occurred.

As to KRS 304.39-320, Auto Owners seems to be obsessed with whether or not
Omni cited the statute in its briefs. Actually, given the clear guidance and instruction
provided by Coots and further interpreted in Nationwide and Kramer, Auto Owners’
statement in this regard is puzzling. However, for its benefit, Omni will simply state, as
pointed out by the Court of Appeals, that the statute actually supports Omni’s position:

We believe the statute is adverse to Auto Owners’ position. The statute

establishes the timeline for evaluating Auto Owners’ subrogation rights as

‘upon final resolution of the underinsured motorist claim[.] Id. In the

normal course of events, that would occur following the return of a jury

verdict ascertaining the tortfeasor’s total liability in the cause. In the case

at bar, however, the ‘final resolution’ of the UIM claim came when Auto

Owners settled Herre’s UIM claim. At that juncture, any potential for a

finding of liability against Edlin had been destroyed by his dismissal from

the case. Moreover, the statute contains no provision for additional

litigation, such as that proposed by Auto Owners, following the final
resolution of the UIM claim. (Court of Appeals decision at p. 13).

Along this same line, Auto Owners assertion that the result here means that they
cannot settle UIM cases makes no logical sense. The overpayment has nothing to do

with when or if Auto Owners settled the claim of its insured, Ms. Herre. Rather, the
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