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ARGUMENT

A. RISK

A UIM Carrier that makes a substituted payment does, in fact, bear a risk.
Respectfully, a UIM Carrier that makes a substituted payment does have a
reasonable expectation to recover that substituted payment from the tortfeasor’s
insurer. The “risk” is that there may ultimately be an adjudication which actually
measures the Plaintiffs damages for an amount which is less than the
substituted payment. The UIM Carrier also has a reasonable expectation,
pursuant to thé Statute (KRS 304.39-320(4) that it will be permitted to “. . . . seek
subrogation against the liability insurer to the extent of its limits of liability
insurance . . .

Respecffully, the risk bourne by the UIM insurer should not include
Insurance Carrier for a bankrupt insured receiving a windfall from the bankruptcy
of its insured. There can still be a determination of liability up to the limits of the
tortfeasor’s liability Insurance coverage. The tortfeasor would not be “personally”
liable though, his Insurance Carrier should have to honor its obligation.
Generally, there are potentially two different subrogation claims by the UIM
Carrier, one against the tortfeasor to recover UIM Benefits and the other against
the tortfeasor’'s Carrier to recover the substituted payment.

The Court of Appeals opinion at page eight, citing Nationwide Mutual Ins.

Co., vs. State Farm Auto. Ins. Co., (973 S.W. 2d 56 (Ky, 1998), found that “. . .

UIM Benefits are payable only when the tortfeasor’s liability exceeds the

tortfeasor’s Policy limits . . . the tortfeasor remains in a position of liability should




the Judgment exceed the amount of his Policy limits . . . “. Stated otherwise, this

determined that a substituted payment is not a payment of UIM Benefits and a

tortfeasor is not liable for any amount within his liability Insurance coverage.

This directly conforms to the mandate of the UIM Statute, when the UIM
claim is resolved, then the “. . . underinsured motorist insurer is entitled to seek
subrogation against the liability insurer to the extent of its limits of liability
insurance.” (KRS 304.39-320(4)). This is a claim that is strictly between two
Insurance Companies, it does not involve any rights or obligations of the insured
of either Company.

Auto Owners did not file a Proof of Claim in Edlin’s Bankrubtcy thus Auto
Owneré has not attempted a subrogation claim against Edlin to recover UM
Benefits. Respectfully, no proof of claim was necessary to protect' Auto Owners’
separate claim against Omni for recovery of the substituted payment. The
procedure for the substituted payment subrogation claim was set out in Padgett
vs. Long (453 S.W. 2d 272 (Ky. App., 1970); Auto Owners’ right to proceed
against Omni is found in the above cited UIM Statute.

B. “PERSONAL” LIABILITY

Omni's primary argument is that, unless there is a finding of “personal”
liability, directly against the tortfeasor, then there can be no finding of liability
against the tortfeasor’s liability insurer e.g., “. .. once the claims against Mr. Edlin
were extinguished by his Bankruptcy . . . any rights of Auto Owners to recover its

substitute payment were extinguished as well.” (Appellee’s Brief, Page 11).




First, Judge (now Justice), Abramson, in her Trial Court ruling (record p.
547), determined that the tortfeasor did not have to be a party, there did not have
to be a Judgment of “personal” liability against the tortfeasor, though the
bankrupt tortfeasor could be called as witness at Trial for the purpose of
establishing fault and damages. Second, the Trial Court ruling of Justice
Abramson directly follows the procedural determinations in the Padgett case.

Third, the only statutory restriction on Auto Owner’s right to proceed with a

subrogation action against Omni is that there is must first be a “. . . . final

‘resolution of the Underinsured Motorist Claim . . . “ (KRS 304.39-320(4)). The

status of any claim it may or may not have against the tortfeasor “personally” is

Vsimply not involved.

C. EQUITY
Respectfully, Auto Owner’s arguments of equity are properly before this
Honorable Court. In its Trial Court brief (record pps. 718-741), entitled “Auto
Owner's Response to Omni's Brief on Restitution of Substituted Payment”, Auto
Owners argued as follows:
“The law in this Commonwealth has always been that a party (here, Auto
Owners) who involuntarily pays the debt of another (Omni) has a cause of

action to recover that payment from the debtor (e.g., Armstrong’s Adm'r

vs. Keith, 26 Ky. (3 J.J. Marsh), 153 (1830)). One who pays such a debt
in order to protect its own security or legal right does not act voluntarily.

(C.1.T. Corp., vs. Studebaker Sales of Kentucky, 251 Ky. 349, 65 S.W. 2d

84 at p. 86 (1933)). When the UIM insurer is forced to protect its Jural right




of indemnity by advancing its money to pay a settlement offer made by

the tortfeasors liability insurer, such payment can hardly be viewed as

voluntary. Nor is it arguable that Omni’s offer to settle for $25,000.00
was not enforceable. The offer was never withdrawn and Plaintiff, Herre
clearly accepted it; otherwise, there would have been no need for Auto
Owners to substitute its money for the settlement. Whether denominated
as the ancient action in assumpsit, an action for restitution of money paid,
or an implied contract premised upon unjust enrichment, the UIM Carrier
is entitled to indemnity from the liability carrier for its substituted payment.
Respectfully, Omni did not file Bankruptcy, its iﬁsured did. Its insured’s
Bankruptcy did not amend the Policy of Insurance nor void it. Omni
received a premium for which it provided Iiability coverage, the discharge
in Bankruptcy of Defendant, Edlin does not discharge Omni’s obligation
under its Policy.” (Auto Owner’s Trial Court Brief, pps. 6, 7; record pps.
718-741).

D. CONCLUSION:

The specific relief sought by Auto Owners is its right to seek subrogation

against Omni as permitted by the UIM Statute.

Respectfylly submitted:
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