


INTRODUCTION

Appellant, Auto Owners Insurance Co., as an Underinsured Motorist Benefit
insurer, is before this Honorable Court to obtain the right to proceed to seek

reimbursement of a «substituted payment” from Omni Insurance Co., pursuant to

KRS 304.39-320(4).
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STATEMENT CONCERNING ORAL ARGUMENT

The Appellant requests this Honorable Court to permit oral argument in order

to more fully explain the issues presented herein.
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STATEMENT OF THE CASE

In the Trial Court, Connie Herre sought to recover damages for personal
injuries resulting from a motor vehicle accident she had with Troy Edlin. Ms.
Herre also stated a claim against her own Insurance Carrier, Auto Owners
Insurance Co., to recover Underinsured Motorist Benefits. (RECORD p. 5) Ms.
Herre’s Amended Complaint at paragraphs three and four, correctly recite that
Edlin’s Insurance Carrier, Omni Indemnity Company offered its full liability
coverage of $25,000.00 to settle the claim of Herre against Edlin. (RECORD p.
5).

Thereafter, Auto Owners, pursuant to KRS 304.39-320(4), protected its

right of subrogation and substituted its $25,000.00 payment for the liability

coverage payment offered by Omni. Auto Owners then filed a Third Party

Comblaint against Omni (RECORD p. 36), and a Crossclaim against Edlin
(RECORD p. 28). The Third Party Complaint against Omni stated a subrogation
claim for recovery of Basic Reparation Benefits (KRS- 304.39-070) and for
recovéry of its “substituted” payment pursuant to KRS 304.39-320(4).

In the event Omni should reimburse Auto Owners’ $25,000.00 substituted
payment, that would exhaust Omni’s liability limits thereby leaving no funds to
reimburse Auto Owners’ $10,000.00 Basic Reparation Benefit payments. (KRS
304.39-070(4)).

Edlin filed Bankruptcy then filed a Motion to Dismiss all claims against him
as being barred by the Bankruptcy. (RECORD p. 481). Herre responded by

acknowledging that she has no right to seek additional damages from EdIlin
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beyond Omni's $25,000.00 liability limits which she had already received from
Auto Owners. Herre did contend however, that Edlin must remain a named party
otherwise, it would cut off her right to seek Underinsured Motorist Benefits from
her insurer, Auto Owners. (RECORD p. 495, et. seq.).

The Trial Judge, Abramson (now Justice Abramson) entered an Opinion
and Order on February 14, 2006 (RECORD p. 547), determining that Edlin does
not have to remain a party in order to preserve Herre’s right to seek
Underinsured Motorist Benefits from her own insurer, Auto Owners. The Judge
determined that if Edlin’s presence at Trial was necessary, he could be called as
a witness. The amount of Edlin’s liability, if any, could be determined though,
Edlin could not be personally liable.

Thereafter, all claims in the Trial Court were settled except the two
subrogation claims by Auto Owners against Omni 1.) for reimbursement of the
$25,000.00 substifuted payment and 2.) For recovel;y of the $10,000.00 it had
paid in Basic Reparation Benefits.

Omni then moved to dismiss Auto Owners subrogation claim for recovery
of the substituted payment contending that the Bankruptcy of their insured, Edlin,
also bankrupted any obligation that Omni might separately owe to Auto Owners
and Omni contended that Auto Owners had no right to a direct action against
Omni. (RECORD p. 709).

Auto Owners responded by showing that the Bankruptcy of an insured
tortfeasor has no effect on Omni’s liability coverage. (RECORD p. 719). Omni's

own Policy provides that the Bankruptcy of an insured does not relieve Omni of
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any obligation under its Policy (RECORD p. 752). Auto Owners also cited the

case of Padgett vs. Long 453 S.W. 2d 272 (KY. APP., 1970), which determined

that the proper procedure in the Trial Court was to permit the establishment and
liquidation of the injured Plaintiff's claim without permitting enforcement against
the Bankrupt tortfeasor; any Judgment would only be collected from the
Defendant, tortfeasor’s Insurance Co. In other words, the Trial Court’s Order of
February 14, 2006, directly conformed to the requirements in the Padgett case.
ARGUMENTS

The issues presented here relative to reimbursement of a substituted
payment were briefed and argued before the Trial Court (RECORD, Omni’s
Brief's 709 and 767, Auto Owner’s Briefs 719 and 752).

1 DOES AUTO OWNERS HAVE A RIGHT TO RECOVER ITS
SUBSTITUTED PAYMENT FROM OMNI.

KRS 304.39-320(4) (hereinafter called the UM Statuté), in part, provides
« .. upon final resolution of the underinsured motorist claim, the underinsured

motorist insurer is entitled to seek subrogation against the liability insurer to the

extent of its limits of liability insurance . . .. “ (underscoring added)
Auto Owners settled its insured’s claim for UIM Benefits shortly before
Trial. At that time, it became entitled to proceed with its subrogation claim

against Omni for recovery of the $25,000.00 substituted payment. Auto Owners’

subrogation claim is separate and distinct from any rights or claims the tortfeasor

may have had. Auto Owner's right to seek subrogation is by way of direct action
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for her acceptance of the substituted payment (Padgett vs. Long, 453 S.W. 2d
272 (Ky. App., 1970) at p. 275). |

Though the tortfeasor was dismissed from the Trial Court Action before
there was an adjudication as to fault and damages, the Trial Court did specifically
determine the procedure by which there could be an adjudication of fault and
damages even though the tortfeasor was bankrupt. The injured person, Herre,
was permitted to proceed in her claim against Omni for recovery of damages, the
Bankrupt tortfeasor may appear as a witness rather than a party. His liability can
be determined, but he cannot be personally liable.

The Bankruptcy of the tortfeasor did notxsomehow insulate or avoid the
obligations of his Insurance Carrier, Omni. Auto Owners, standing in the shoes
of its insured, the injured person, is asking for no greater right than it's insured
had, said right being claimed by way of subrogation.

The Trial Court's holding was entirely consistent with the holding of

(Padgett vs. Long, 453 S. W. 2d 272 (Ky. App., 1970)). In that case, Padgett

was injured while working for the Longs, he sued them and they filed Bankru‘ptcy.

Padgett did not file a proof of claim in Bankruptcy. The Longs received a

Bankruptcy discharge and moved to dismiss Padgetis personal injury claim.

Padgett moved to amend his Complaint and add the tortfeasor’s liability insurer

as a party and, additionally, reduce his claim to the amount of the Longs’ Liability

Insurance coverage.
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That Court determined that the injured person was a beneficiary of the
tortfeasor’s Liability Insurance coverage and a real party in interest in a right of
action against the liability insurer. (id p. 275). |

The Padgett case also discussed the fact that the tortfeasor’s liability
policy provided that the Bankruptcy of the tortfeasor/insured would not relieve the
Company of its obligations. In the present case, Omni's Policy had the same
language “We are not relieved of any obligation under this Policy because of the
Bankruptcy or insolvency of an insured person.” (RECORD p. 720). This is
called the “Bankruptcy Clause” and it is frankly, a common sense clause because
usually it avoids unnecessary direct action litigation to enforce liability coverage
that was paid for by the tortfeasor.

Couch on Insurance has written “Where the obligation of the insurer is

against liability, . . . . . .. the insolvency or bankruptcy of the insured has no

effect on the obligation of the insurer.” (7A Couch on Ins. Sec 103: 18).

Normally, there is no right of a direct action against a tortfeasor's

Insurance Carrier however, both the Underinsured Motorist Statute (KRS 304.39-

320(4) and the ruling in the Padgett case, indicate that a direct action against a
Liability Carrier for recovery of a substituted payment is not only permitted but
also the Liability Carrier is the only entity from which the recovery of the

substituted payment may be made.

Similar to the Padgett case, in the case of Schwartz vs. Hasty, 175 S.W.

3d 621 (Ky. App., 2005), the Court considered the fact that UIM payments do fall

a credit or set

within the collateral source rule and a tor‘tfeasc‘o‘r is not entitled to
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“Progressive (the UIM Carrier) has asserted its subrogation rights with
respect to the $25,000.00 in UIM Benefits yvhich it has paid to Schwartz (the
injured person) . . . . as subrogee, Progressive stands‘in the shoes of Schwartz
and should receive the amount of its payments in place of Schwartz, the
subrogor. (id p. 630).

Here, Auto Owners stands in the shoes of the injured person and Auto
Owners should receive the amount that would have been paid by Omni had there
been a determination of the injured person’s damages.

It must be remembered that the UIM Statute is part of the Motor Vehicle
Reparations Act. The Statutory right of a direct action between Insurance
Carriers is entirely consistent with claims for recovery of Basic Reparation
Benefits. KRS 304.39-070(3&4), provides that if the tortfeasor is insured, the
Basic Reparation Benefit Carrier may only recover Basic Reparation Benefit
payments from the remainder of the tortfeasor’s liability limits after the injured
person has been made whole. Only the Basic Reparation Benefit Carrier has
any right or interest in the recovery of Basic Reparation Benefits. “If the insured’s
(injured person’s), action is dismissed without a determination of tort liability on
other grounds, the (BRB) insurer's intervening action is not perforce rendered
untenable . . . the (BRB), Insurance Company is “The only real party in interest
with regard to BRB, (and) is the only party which may be awarded damages to
the extent of BRB. . . . . home insurance (the BRB Carrier) was the only party

with power to release its right to subrogation. Stoval (the insured person) had no

claim against Ford, (the tortfeasor) for those elements of damages covered by




R —————

Basic Reparation Benefits and she cannot be said to have released Home

Insurance Company’s claim for the same even if it be found that she was (sic)

" (Stoval vs. Ford, 661 S.W. 2d 467

executed a full release of her own claims.

(KY., 1983), at p. 470).

it is respectfully contended that as with recovery of Basic Reparation

Benefits, there should be no difference in recovery of substituted payments.

Both types of subrogation claim payments only come from the tortfeasor’s

Liability insurance limits and only the injured person’s Insurance Carrier has any

right or interest in the subrogated recovery. As with recovery of Basic Reparation

Benefits, if the injured persons action is dismissed without a determination of tort

liability (by settlement as here), the subrogation action by the injured person’s

Insurance Carrier “. . . . is not perforce rendered untenable.”

The Insurance Carrier that has made the substituted payment is the only

real party in interest as to recovery of that payment. It is the only party that can

release its right of subrogation.

The right of the Underinsured Motorist Carrier to recover substituted

(Coots vs. Alistate

payments was first acknowledged in the Coots case.

Insurance_Co., 853 S.W. 2d 895 (Ky., 1993)). “The underinsurer could

substitute its payment to the insured in an amount equal to the tentative

settlement. In this situation, the underinsurer's payments would protect its

subrogation rights {0 the extent of the payment and the insured would receive the

amount of the settlement offered in cash.” (Coots at p. 902), quoting Schmidt vs.

added).

Clothier, 338 N.W. 2d 256 (Minn. 1983) at p. 263) (underscoring
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In the case of Nationwide Mutual Ins. Co., vs. State Farm Auto Ins. Co.,

973 S.W. 2d 56 (Ky., 1998), Nationwide paid its insured, the injured person,
$10,000.00 in Basic Reparation Benefits and made a $50,000.00 substituted
payment. The Jury returned a Verdict providing for $10,000.00 in Basic

Reparation Benefits and $16,683.00 in payment of personal injuries. The issue

on Appeal in essence was whether Nationwide could recover from State Farm,

the tortfeasor's Carrier, only $16,683.00 for personal injuries or the full amount of

its $50,000.00 substituted payment. This Honorable Court's decision focused on

that issue.

The fact that Nationwide had a right to recover was barely considered:

“While the UIM Carrier will also consider the same factors (as the tortfeasor’s

carrier), in evaluating the settlement offer of the Liability Carrier, it has the

cushion of subrogation if it decides to substitute payment. . . .. “ (id p. 58). This

Honorable Court simply enforced the Jury Verdict permitting Nationwide to only

recover $16,683.00 on its $50,000.00 substituted payment.

in the case of USAA Cas. Ins. Co., VS. Kramer, 987 S.W. 2d 779 (Ky.

1999), the UIM Carrier had advanced $50,0Q0.00 and in that case the Jury

awarded the Plaintiff, injured person, nothing. Again, this Honorable Court

simply enforced the Jury Verdict.
SAA Casualty vs.

As considered in both Nationwide v. State Farm and U

Kramer, the risk of a deficient Verdict is borne by the UIM Carrier.  The

significant fact is that there is no question the Liability Carrier may be obligated 1o
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