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I. STATEMENT CONCERNING ORAL ARGUMENT

Appellee believes the issue is stark enough that unless this Court desires to change over one

hundred fifty years of jurisprudence, oral argument is not required.




II. COUNTERSTATEMENT OF POINTS AND AUTHORITIES

THE RULING OF THE COURT OF APPEALS DISMISSING ASSET ACCEPTANCE’S
APPEAL AS AN APPEAL FROM A NON-FINAL ORDER IS CORRECT UNDER
KENTUCKY LAW AND SHOULD BE AFFIRMED
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III. COUNTERSTATEMENT OF THE CASE

Appellant, Asset Acceptance, LLC, an assignee of a credit card company, filed suit and
obtained a default judgment against Sondra Moberly on February 12, 2004, in the amount of
$8,243.83, plus 12% interest (Trial Record (TR), pp. 3-4).

The basis of the claim underlying the judgment was that Sondra Moberly owed a balance on
a Visa credit card. Sondra says she never had a Visa credit card in her name and if there was one it
was obtained by someone other than herself by fraud (Sondra Moberly Affidavit; TR, p. 15).

In any event, from November 20, 2003, to December 20, 2003, she was an inpﬁtient at
Bluegrass Regional Mental Health Center being treated for alcohol dependency. After her discharge
she was in a weakened state of mind and suffered substantial back and neck pain, and was unable
to manage her personal affairs, let alone legal actions filed against her. She was completely unaware
of being served with Asset Acceptance’s complaint or any contact she may have had with Asset
Acceptance (Sondra Moberly Affidavit; TR, p. 15).

It was only after the entry of a default judgment and the institution of a garnishment (which
attached an account in the amount of $11,032.92, which she was using to keep her body and soul
together due to her illness) that she realized that someone was making a claim against her and she
sought legal representation (Sondra Moberly Affidavit; TR, p.15).

A motion was filed on her behalf for relief from the Judgment pursuant to CR 60.02(d) and
(H(TR, p. 19).

The trial court was shown and determined that it had good cause to set aside the default

judgment pursuant to CR 60.02(d) because Ms. Moberly had a valid excuse for the default, a

meritorious defense to the claim, and there was no prejudice to Asset Acceptance. The basis for the




trial court’s ruling was that at the time she was allegedly served, Ms. Moberly had just gotten out of
amonth long alcohol rehabilitation and detox, did not remember being served, and was in no mental
state to manage her personal affairs or legal issues, nor did she appreciate the situation at the time
that she was served, and that this justified the extraordinary relief under CR 60.02(f).

It was further shown to the trial court that if there was a credit card in her name it was likely
procured by fraud and that she would have a meritorious defense to any claim on a Visa credit card
(Sondra Moberly Affidavit; TR, p. 15). Asset Acceptance did not show that it would be materially
prejudiced based on any lost evidence or witnesses.

Judge Adams entered an order on March 24, 2006, setting aside the February 12, 2004,
default judgment. Asset Acceptance filed a notice of appeal from the order granting CR 60.02 relief.

On July 24, 2006, the Court of Appeals dismissed the appeal because “the order from which
the appellant has taken this appeal is clearly not a final and appealable order, and, therefore, this
appeal was improperly taken,” citing Asher v. Asher, Ky., 339 S.W.2d 630 (1960).

This Court granted Asset Acceptence’s motion for discretionary review on December 13,
2006.

IV. ARGUMENT

THE RULING OF THE COURT OF APPEALS DISMISSING ASSET

ACCEPTANCE’S APPEAL AS AN APPEAL FROM A NON-FINAL ORDER

IS CORRECT UNDER KENTUCKY LAW AND SHOULD BE AFFIRMED

The sole issue on this appeal is whether an order granting a party relief from a judgment
pursuant to CR 60.02 is a final and appealable order. All of the other collateral 'matter in the
Appellant’s Brief is immaterial to this narrow issue.

In its appeal, Asset Acceptance is asking this Court to change the long-standing law in this



Commonwealth that an order setting aside a default judgment is not a final and appealable order.
Asherv. Asher,Ky., 339 S.W.2d 630 (1960). The facts are virtually identical. The Asher opinion in
its entirety is as follows:
This case is before us on a motion for an appeal from an order setting aside a
judgment by default. Such an order is not a final, appealable order. Ward v. Todd, 251 Ky.
356, 65 S.W.2d 74 (1933); Hackney v. Hackney, Ky., 327 S.W.2d 570 (1959); CR 59.01.

It follows that this Court has no jurisdiction to entertain the appeal, and it is therefore
dismissed.

339 S.W.2d 630-631.

The basis of the decision in Asher is the rule that an appellate court has no jurisdiction to
entertain appeals unless the order or judgment appealed from is final and appealable. This is a
principle long-embedded in the jurisprudence of the Commonwealth of Kentucky.

As early as 1838 in Breading'’s Heirs v. Taylor, 36 Ky. 226, 6 Dana 226 (1838), the Court
of Appeals noted that an order vacating a judgment is not a final order and therefore not appealable.
Darbyv. French,Ky., 112 S.W. 1132 (1908), likewise held that “the order setting aside the judgment
against appellee is not a final order, nor such an order from which the appellant can appeal.”

This rule has been scrupulously followed by courts in this Commonwealth with no exception.
See Cooper v. Clark, 183 Ky. 492, 209 S.W.857 (1919) (“the appeal is prosecuted from an order
setting aside a judgment...and permitting the defendants to answer. It is well settled that such an
order is not a final order from which an appeal will lie.” 209 S.W. at 857-58, citing Darby v.
French); Luther v. Commonwealth Farm Loan Co., 201 Ky. 121, 255 S.W.1025 (1923) (order

setting aside judgment directing sale of tobacco pursuant to lien not final and appealable); Hunter

v. Tutt, 247 Ky. 807, 57 S.W.2d 1017 (1933) (order setting aside default judgment not final and
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therefore not appealable); Ward v. Todd, 251 Ky. 356, 65 S.W.2d 74 (1933) (order setting aside
judgment not a final order from which an appeal will lie.”).

The principle has continued in full force after the adoption of the civil rules. In Hackney v.
Hackney, 327 S.W.2d 570 (1959), the Court of Appeals considered the issue in the context of the
Rule 60.02, and reiterated that an order setting aside a judgment is not final and not appealable.
“[A]n order...under Rule 60, setting aside a judgment and directing further proceedings...is not
appealable, because it does not finally determine any claim.” Id. at 571. See also Brumley v. Lewis,
Ky., 340 S.W.Zd 599 (1960).

The concept of a “final judgment” has been delineated in many appellate opinions. In
Commonwealth v. Unknown Heirs of Brown, Ky., 249 S.W.2d 52 (1952), quoting prior authority,
a final judgment was defined as “one that either terminates the action itself or decides some matter
litigated by the parties, or operates to divest some right in such manner as to put it out of the power

of the court ...to place the parties in their original condition....The determining factor is whether the

- order grants or denies the ultimate relief prayed by the parties or requires further steps to be taken

in adjudication of their rights.” Id. at 53. See also Campbell v. Hulett, Ky., 243 S.W.2d 608 (1951)
(“[1]f an order...does not put an end to the action, but leaves something further to be done before the
rights of the parties are terminated, it is interlocutory and not final.” /d. at 610).

The foregoing concepts are also included in our constitution, organic law, and court rules.
Section 111 of the Kentucky Constitution grants the Court of Appeals “appellate jurisdiction only,”
with the exception of direct appeals from administrative agencies as authorized by specific Supreme
Court rule. KRS 22A.020(1) likewise limits the jurisdiction of the Court of Appeals to appeals from

“any conviction, final judgment, order, or decree in any case in Circuit Court....” KRS 22A.020(2)



authorizes review of interlocutory orders “only as authorized by rules promuigated by the Supreme
Court.” The definition of a final and appealable order or judgment is set out in CR 54.01 as “a final
order adjudicating all the rights of all the parties in an action or proceeding, or a judgment made final
under Rule 54.02.”

Even if the rule in Asher is not considered, the order in this matter is not final and appealable
by definition in the Rule.

The final and appealable judgment rule is of ancient origin and is included in the issue of
“justiciability” and the limitation of courts issuing “advisory opinions. For example, in Combs v,
Matthews, Ky., 364 S.W.2d 647 (1963), the Court of Appeals noted that “this court is not authorized
to give advisory opinions on hypothetical factual situations...but it may declare the rights of
litigant...when it concludes that a justiciable controversy is presented....” 364 S.W.2d at 648 [such
as a KRS 418 type declaratory judgment action].

In an attempt to avoid the clear dictate of Asher and the final judgment rule, Asset
Acceptance asks that this Court discard decades of judicial interpretation and adopt an “exception”
to the final judgment rule. Citing federal authority', Asset Acceptance urges this Court to change the
long-standing law in this Commonwealth and hold that an appellate court can go behind the
interlocutory order and determine whether the trial court had jurisdiction to enter it, and then, if not,
allow an appeal.

First, such an approach is not needed. It is respectfully submitted that there are existing
remedies a party may invoke to seek reiief where a court is acting outside of its jurisdiction, such as

a Writ of Prohibition.

! McDowell v. Dynamics Corp. Of America, 931 F.2d 380 (6" Cir, 1991).
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Second, reliance on federal authority is misplaced, since CR 60.02 does not follow FRCP
60(b), because our rule includes the concept of “an extraordinary nature” being justification for relief
from a judgment.

Finally, in order to take advantage of this newly minted “exception,” Asset Acceptance then
must recharacterize the basis for Sondra’s motion for post-judgment reliefand Judge Adams’s ruling
thereon to “excusable neglect” rather that the provision in CR 60.02(f), authorizing the trial court
to grant relief from a judgment “for any other reason of an extraordinary nature justifying relief” as
specifically set out in the motion. Asset Acceptance must db this in drder to make the third part of
its analysis that the motion is thus time-barred and so the trial court had no jurisdiction.

Sondra’s motion and affidavit established that she had just gotten out of a month long
rehabilitation and detox at the Bluegrass Regional Mental Health facility; that she has no recollection
of being served with a complaint and summons; was in no mental state to manage her personal
affairs, let alone any legal issues; and if she did in fact sign for the Complaint and Summons, she
never knew what it was or appreciated the emergency of the situation. These facts were the basis of
Judge Adams’s judicial determination that there were reasons of an extraordinary nature justifying
relief.

Significantly, Asset Acceptance does not challenge the facts set outin the motion or affidavit.

This analysis demonstrates the reason that the federal exception championed by Asset
Acceptance is inappropriate for Kentucky. Adoption of the “exception” would swallow the final

judgment rule, and require a decision of the appeal on the merits in every instance where the trial
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court granted CR 60 relief’.

The appropriate standard for review in a case such as this is set out in PNC Bank, N.A. vs.
Citizens Bank of N. Ky., Inc., Ky. App., 139 S.W.3d 527 (2003), which says that the “good cause”
is, a) a valid excuse for the default, b) a meritorious defense to the claim, and c) absence of prejudice
to the non-defaulting party.

Sondra’s inability to function and appropriately respond to the legal action would seem to
constitute a valid excuse for the default. As to having a meritorious defense there is no doubt that
Ms. Moberly could satisfy this prong of the test. VShe denies ever having such a credit card as the one
referenced in Asset Acceptance’s Complaint and Exhibit. Andifsucha credit card did exist in her
name, someone else fraudulently obtained said card using her personal information®.

There would be little or no prejudice to Asset Acceptance here, and certainly any prejudice
would be far outweighed by the interest of justice in allowing Ms. Moberly a change to present her
legitimate defenses. No evidence has changed or been lost nor have any potential witnesses died.

Judge Adams’ Order setting aside the default judgment specifically shows that it was granting
relief from a CR 55 default judgment. Forfeitures are never favored under our law. Hogg v.
Forsythe, 198 Ky. 462, 248 S.W. 1008, 1011 (1923); nor are default judgments. Phillips and

Kramer, Kentucky Practice, Vol 7, page 397. The presumption is and should be that claims are

2 See, e.g., McDowell, supra: “[T]o decide the jurisdictional issue, it is necessary to
decide the appeal on the merits.” 931 F.2d at 382.

3 Asset Acceptance asserts that “stress and inability to handle affairs after completing
alcohol treatment do not constitute extraordinary circumstances,” and cites Cawood v. Cawood,
Ky., 329 S.W.2d 569 (1959). Brief for Appellant, p. 10. However, Cawood did not involve the
capacity of the party, only the assertion of newly discovered evidence of a party’s cancerous
condition. Also, in Cawood, the Court of Appeals affirmed the determination of the exercise of
the trial court’s discretion.
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adjudicated on the merits.

Adoption of the “exception” to the final judgment rule, as sought by Asset Acceptance,
would turn appellate courts into halfway houses of review, and result in interlocutory appeals in most
every situation where a trial court exercises CR 60 authority. It seems a more efficient use of judicial
time to permit the trial court to proceed to final judgment, and then handle all issues in one appeal.

The authorities relied upon by Asset Acceptance actually provide support for Sondra’s
position here. Alliant Hospitals, Inc. v. Benham, Ky. App., 105 S.W.3d 473 (2003), was based on
a claim of newly discovered evidence, which is notr the case here. Sigrﬁﬁcantly, Alliant cited
Commonwealth v. Spaulding, Ky., 991 S.W.2d 651 (1999), recognizing the wide range of relief
available under CR 60.02(f), and analogizing it to a writ of coram nobis. 991 S.W.2d at 655.
Moreover, this Court held that “what constitutes a reason of extraordinary nature is left to judicial
construction.” 1d.*

If the provisions of CR 60.02(f) are as broad as relief in a coram nobis writ, and if it is up
to judicial construction to determine what constitutes extraordinary relief, then onlyifajudge abuses
her discretion would there be a basis for revisiting the determination. Asset Acceptance does not
assert that Judge Adams abused her discretion, nor did she in fact. She had a valid basis for her
determination that CR 60.02 relief was warranted, and such basis has not been attacked on this
appeal.

V. CONCLUSION

Asset Acceptance has appealed from a judgment that is not final and appealable under

* Spaulding substantively held that “a criminal conviction based on perjured testimony
can be a reason of extraordinary nature justifying relief pursuant to CR 60.02 (£).” 991 S.W.2d at
657.



existing Kentucky law. Kentucky courts have successfully dealt with the issue for many years under
the current state of the law, and there is no good reason to cast off one hundred and fifty years of
Kentucky jurisprudence by adopting a “federal exception” to the final judgment rule.

The decision of the Court of Appeals should be affirmed.
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