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STATEMENT OF THE CASE

More than two years after judgment was entered and docketed as a matter of
public record, Sondra Moberly (hereafter Moberly) claims an excuse (completing rehab)
as an extraordinary circumstance justifying relief from the judgment. (Appendix F p. F-1).
Asset Acceptance LLC (hereafter Asset) filed its complaint on December 29, 2003.
Moberly does not dispute service of process on December 30, 2003. (Appendix C p. C-1)
Over forty (40) days later, Asset filed its notice and motion for default judgmént and

Asset mailed a copy of the motion to Moberly. (Appendix D pp. D-4 to 6). Moberly
failed to appear at the noticed motion hour and the Madison Circuit Court entered
judgment in Asset’s favor on February 12, 2004. (Appendix D p. D-7). More than thirty
(30) days later, Asset filed a notice of judgment lien a copy of which was mailed to
Moberly. (Appendix D pp. D-8 to 9).

On January 27, 2006, Asset issued a non-wage garnishment with an amount then
due on the judgment of $11,032.92. The non-wage garnishment attached $11,032.92.
(Appendix E). The judgment was satisfied. Moberly failed to challenge the non-wage
garnishment. So, Moberly did not respond to a summons, did not appear in court, did not
respond to entry of the lien and did not challenge the non-wage garnishment as provided
for by law. KRS 425.501(4).

Instead, more than two (2) years after entry of the judgment, Moberly moved to
set aside the judgment based upon CR 60.02(d) & (f) using a “rehab defense” as

extraordinary circumstance. Moberly only supported her motion with a mere five (5)
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paragraph affidavit. (Appendix F) Moberly claimed inability to handle affairs after
completing treatment for alcohol dependency.

Asset filed an objection to Moberly’s motion. (Appendix D) The motion and
objection were heard during motion hour and no evidentiary hearing was held. Asset
argued that Moberly’s claimed inability to handle affairs after completing treatment
constituted at most excusable neglect, not extraordinary circumstance and therefore relief
under CR 60.02(a) was time barred because more than one year in time had elapsed since
entry of the judgment. Furthermore, Asset argued Moberly’s affidavit was insufficient to
support relief under CR 60.02(d) &(f). The trial court granted Moberly’s motion, set
aside the judgment and ordered the return of the garnished funds. The order, which opens
potential “flood gates” where judgment could be set aside for virtually any excuse, was
entered on March 24, 2006. (Appendix B pp. B-1 to 2).

Asset timely moved to reconsider and vacate the trial courts order which had
undone a more than two (2) year old judgment that had been satisfied. Asset also moved
for findings of fact and conclusions of law. The trial court denied Asset’s motions and
did not make any written findings. (Appendix B p. B-3)

Asset timely filed a notice of appeal on April 24, 2006. Moberly moved to
dismiss the appeal as interlocutory. Asset responded arguing as follows: [1] Rule 60
claims outside the one (1) year statute of limitation are final and appealable. Moberly’s
claimed reasons to set aside the judgment under CR 60.02(a) were time barred because
they were made more than two (2) after entry of the judgment; [2] Asset argued that the

order setting aside accomplished a discharge of the garnishee defendant and made the



ordered appealed from non-interlocutory; [3] Asset argued the trial court’s order setting
aside divested Asset of its property right in a judgment fully satisfied which made the
order non-interlocutory. U.S. Const. Amend. XIV, Ky. Const. Section 2. [4] Asset argued
that the primary issue, whether Moberly’s claimed reason for setting aside the judgment
was excusable neglect or extraordinary circumstance was fully decided and made the

order non-interlocutory.

The Kentucky Court of Appeal in apparent reliance of Asher v. Asher, 339

S.W.2d 630 (Ky. 1960) granted Moberly’s motion to dismiss the appeal as interlocutory.
(Appendix A).
ARGUMENT

I. SINCE KENTUCKY HAS ADOPTED THE FEDERAL STANDARD THAT
ORDERS SETTING ASIDE PURSUANT TO RULE 60 ARE INTERLOCUTORY,
KENTUCKY LAW SHOULD ALSO INCORPORATE THE FEDERAL
EXCEPTION REGARDING ORDERS UNDER THE CATCH ALL OR
EXTRAORDINARY CIRCUMSTANCE PROVISION AND MATTERS OUTSIDE
THE ONE (1) YEAR LIMITATION OF ACTION UNDER RULE 60 ARE NOT
INTERLOCUTORY

Over time witnesses die, documents are destroyed and memories fade. Judgments
should not be easily set aside particularly under the provisions outside the one (1) year
limitation of action under CR 60.02. Setting aside judgments older than one (1) year
based upon a “rehab defens” (i.e. inability to handle affairs after completing
rehabilitation) opens the “flood gates™ to set aside judgments for virtually any excuse.
This is especially true, when the inability to handle affairs or stress (i.e. a “rehab

defense”) may not even constitute excusable neglect for relief under CR 60.02 (a),(b) or

(©.
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A. Prior Kentucky Law.

The law in Kentucky regarding orders setting aside pursuant to CR 60.02
(formerly section 518 of the civil code of practice) prior to the adoption of the federal
final order rule was that such orders were final and appealable. The rule goes back to the

case of McCall v. Hitcheock, 7 Bush 615, 70 Ky. 615 (Ky. 1870). In McCall the court

stated regarding an order granting or denying relief from judgment * The judgment is not
a mere interlocutory order, subject to set aside by the same court at a subsequent term, nor
simply a ministerial act; nor could it be revised, as an ordinary decision as a motion for
new trial may be, on an appeal from a judgment in an original action; but is the final
adjudication of important rights, litigated in a separate and independent suit, and is
therefore properly brought before this court by this appeal for revision.”

The case of Wilhoit v. Nicely, 280 Ky. 793, 134 S.W.2d. 615, 616 (1939)
provides an analogous example to the present case illustrating how an order of a court
acting without jurisdiction is final and appealable. In Wilhoit, a default judgment was
entered against Ms. Nicely on April 20, 1936. Id. Less than one year later on March 30,
1937, Ms. Nicely moved for relief from the judgment based upon failure of service,
illness that would have prevented her from appearing to defend and that the contract was
not in writing and therefore unenforceable. Id. The only evidence presented related to
service of process and the court denied Ms. Nicely’s motion and entered an order
dismissing the motion for relief from the judgment. Id. On September 11, 1937, more
than one year after entry of the default judgment, Ms. Nicely filed another motion for

relief based upon surprise and newly discovered evidence supported with affidavits that




she was sick and confined to her room and therefore, could not have been served at a
restaurant as testified to by an opposing witness at the previous hearing. Id. The court
granted Ms. Nicely’s second motion setting aside the order dismissing her prior motion
for relief and the court also set aside the default judgment entered on April 20, 1936. Id.
The matter was appealed and the Court in Wilhoit held Ms. Nicely’s remedy was to
appeal the order dismissing her first motion for relief and the Court acted without
jurisdiction setting aside setting aside orders from a previous term and the trial courts
decision was reversed. Id. at 617.
One could analogize the Wilhoit case in modern terms as follows: Ms. Nicely filed
a rule 60 motion for relief based upon newly discovered evidence more than one (1) year
after judgment was entered. Ms. Nicely’s March 30, 1937 motion (1* motion to set aside)
was heard and decided on September 9, 1937. Additionally, the trial court entered an
order adjourning the court sine die. In other words, Ms. Nicely’s second motion for relief
(filed 9-11-37) based on newly discovered evidence, which was made more than one ¢y
year from entry of judgment (judgment entered 4-20-36), was time barred and the judge
was without jurisdiction to reverse the orders from previous terms. In summary, Nicely’s
remedy was to appeal not make a new motion after her first timely motion to set aside
was denied. Similarly, in the present case, Moberly’s remedy was to make a motion
based upon excusable neglect within one (1) year or be denied her remedy.

B. Exception to the final order rule that orders setting aside pursuant to rule
60 are interlocutory.

An exception exists to the federal final order rule adopted in Kentucky. The rule
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concerns orders setting aside pursuant to the provision of Rule 60(b) outside the one (1)
year limitation of action in Rule 60. A trial court setting aside a judgment for reasons not
subject to the one (1) year limitation of action under Rule 60(b) constitutes a

jurisdictional issue whether the trial court acted without the power to do so. McDowell v.

Dynamics Corp. of America, 931 F.2d 380 (6™ Cir. 1991).

In the present case, the Kentucky Court of Appeals relied upon Asher v. Asher,
339 S.W.2d 630 (Ky.1960) to uphold the dismissal. Asher is a two (2) sentence decision

stating the general non-final order rule and citing to the case of Hackney v. Hackney,

327 S.W.2d 570 (Ky. 1959). In Hackney, the Court adopted the federal standard that an
order setting aside pursuant to Rule 60(b) is interlocutory stating “This Court was
committed to the view than an order setting aside a judgment, in proceedings under
Section 518 of the former Civil Code of Practice (Now CR 60.02), was appealable. Id. at
571. However, upon reconsideration of the question we have congluded [sic] that this
view was unsound, and that the opposite view, taken by the federal authorities, is the
correct one.” Id. Although adopting the federal standard, it is unclear whether Kentucky
has also adopted the exception to the federal non-final order rule.

In McDowell, the Sixth Circuit explains the federal exception as follows:

Although generally an appeal is not allowed from a non-final order,

there is “a reasonably well grounded common-law exception to the

final judement rule where the district court acts without the power

to do so.” Fuller v. Quire, 916 F.2d 358,360 (6™ Cir. 1990) In

Fuller, this Court held that in order to determine whether a Rule

60(b)(6) decision is appealable, we must determine first whether

the District Court had the power to grant the 60(b)(6) relief.

According to Fuller, therefore, “to decide the jurisdictional issue, it
is necessary to decide the appeal on its merits.” (Emphasis Added)
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In other words, the ultimate issue when a court sets aside an order for reasons not subject
to the one (1) year limitation of action in CR 60.02 is whether the trial court had the
power to act under the circumstances fully determined when the CR 60.02 (d), (e) or (f)
was argued before the trial court. The issue is jurisdictional and therefore appealable
because people should be able to reasonably rely on the finality of judgments over one (1)
year old.

Additionally, McDowell, involved a situation where a motion was made more
than one (1) year after judgment based upon the fact that the movant was pursuing other
relief through the appeals process. The court granted the motion to avoid substantial
injustice. Id. The Sixth Circuit in analyzing the situation noted

Rule 60(b)(1) includes “ mistake, inadvertence, surprise, or
excusable neglect.” The District Court was unable to consider the
content of the deposition due either to the reporter’s mistake or the
appellee’s excusable neglect, both of which are included in Rule

60(b)(1). Therefore, because the appellee could have brought its
motion for relief from judgment under Rule 60(b)(1), appellee’s

motion is precluded from being brought under Rule 60(b)(6).
Under Rule 60(b)(1), (2), or (3), the appellee was required to file
the motion within one year, or be precluded from doing so.
The District Court acted without the power to do so when it

considered appellee’s motion under Rule 60(b)(6). (Emphasis
Added) Id.

In the present case, Moberly’s stated reason for relief was inability to handle
affairs after completing alcohol treatment. Asset has argued through all proceedings to
date that at most the offered reasons are excusable neglect under CR 60.02(a) and

therefore time barred. In other words, Moberly is denied her remedy under the limitation

of action and the trial court is without power to grant Moberly relief. The trial court in
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setting aside a two (2) year old paid judgment based upon an alleged inability to handle
affairs, without making findings even when requested to do so, is analogous to the
McDowell case. The trial court granted relief without the power do to so by casting
excusable neglect as extraordinary circumstance. Therefore, the Kentucky Supreme
Court should clarify the standards under CR 60.02 and incorporate the exception to the
final rule doctrine into Kentucky law.

C. Kentucky Law Provides Inferential Support.

Under Alliant Hospitals Inc v. Benham, 105 S.W.3d 473, 478 & 479 (Ky.

App.2003) the catch all provision of CR 60.02(f) does not apply if one of the other
specific provisions under CR 60.02 applies. The Kentucky Court of Appeals in Bernham

recited this rule noting Commonwealth v. Spaulding, 991 S.W.2d 651 (Ky.1999).

Spaulding notes that what constitutes extraordinary circumstance is left to judicial

construction. Id. at 655. Given the general principle that the catch-all provision does not

apply if one of the other provisions does, the cases of Benham and Spaulding appear to be i
in accord with McDowell. Consequently, the catch all provision contains a jurisdictional

threshold which begins with the motion being made more than one (1) year after

judgment and not falling within one of the other specific provisions. If there is a

jurisdictional threshold for relief under CR 60.02(f), a trial court’s power to act is fully

adjudicated upon its decision on the CR 60.02(f) issue and constitutes a final and

appealable decision.

II. SETTING ASIDE A MORE THAN TWO (2) YEAR OLD JUDGMENT BY
CASTING EXCUSABLE NEGLECT AS EXTRAORDINARY CIRCUMSTANCE




JEOPARDIZES THE FINALITY OF JUDGMENTS.

A legal judgment is a form of property right. McCullough v. Virgina, 172 U S.
102, 123-24 (1898). Judgment creditors, banks, third parties, insurance companies and
the public should be able to reasonably rely upon judgments obtained over one year old.

See Blue Diamond Coal Co. v. Trustees of UMWA Combined Benefit Fund, 249

F.3d 519 (6™ Cir. 2001). The precedent set by the trial court in this case of setting aside a
more than two (2) year old judgment because of an alleged inability to handle affairs after
completing alcohol treatment puts judgment creditors with significant property rights in
their judgments in an unreasonable position. For example, a divorced mother with a
money judgment for child support could find that judgment set aside more than one (1)
year later because the father’s alleged inability to handle affairs after completing a

substance abuse rehabilitation before the entry of the judgment. The finality of judgments

is jeopardized when a trial judge can cast any excuse as an extraordinary circumstance.

Then. compel a once judgment creditor into the extra time, expense and trial without the
ability of immediate appellate review. It seems unreasonable to have a trial on the merits

when the issue of whether the circumstances under CR 60.02 (d), (e) or (f) have been
fully determined at the time of the entry of the order. Judgments should only be set aside
under the extraordinary reason provision under truly extraordinary circumstances and

invoked with extreme caution as noted in Cawood v. Cawood 329 S.W.2d 569 (Ky.

1959). Over time witnesses die, documents are destroyed and meniories fade. Judgments

should not be easily set aside particularly under the provisions outside the one (1) year

limitation of action under CR 60.02. This is especially true, when the inability to handle
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affairs or stress may not even constitute excusable neglect or relief under CR 60.02 (a),(b)

or (c).

A. STRESS AND INABILITY TO HANDLE AFFAIRS DOES NOT EVEN
CONSTITUTE EXCUSABLE NEGLECT AND THEREFORE DOES NOT
CONSTITUTE EXTRAORDINARY CIRCUMSTANCE SUFFICIENT TO UNDO
A FINAL JUDGMENT

Stress and inability to handle affairs after completing alcohol treatment do not
constitute extraordinary circumstances. In fact, the reasons of stress or inability to handle
affairs may not even constitute excusable neglect. Therefore, if stress or inability to
handle affairs does not even rise to excusable neglect, then it can not constitute
extraordinary circumstance.

In Cawood supra. the movant had cancer and the fact of the disease of cancer was
not an extraordinary reason justifying relief from a lump sum judgment of alimony. Id.
Additionally, in Cawood the movant supported her contention of inability to continue to
earn her own living with not only her affidavit but that of her doctor who offered the
opinion it would be difficult to obtain employment given the cancer treatment. Id. The
court in Cawood found the presented evidence in support of the CR 60.02(f) motion
insufficient to qualify as an extraordinary circumstance for relief. If this is insufficient,
then the trial court in the case at bar should not be able to hold that service of the
summons after rehabilitation meets the burden constituting extraordinary circumstance.

Black’s Law Dictionary defines excusable neglect as “[Flailure to take the proper
steps at the proper time not in consequence of the party’s own carelessness, inattention, . .

but in consequence of some unexpected or.unavoidable hindrance.” Black’s Law
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