
































































































































of “prejudice” to the Kentucky waiver standard that was developed for issues of
revocability and enforceability of contracts in general does not meet the purpose
of “mak[ing] arbitration agreements as enforceable as other contracts, but not

more so.” 388 U.S. at 404 n.12.

B. There is no uniform nationwide standard for waiver, and no
jurisdiction uses a standard that requires prejudice in fact.

The U.S. Supreme Court has not addressed the standard to be used in
determining litigation-conduct waiver or suggested that there is a particular
“FAA standard” to be applied. Given its pronouncements about the applicability
of states” general contract law to arbitrability, see, e.g., Doctor’s Assocs., 517 U.S. at
685; First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995) (“[Clourts gen-
erally ... should apply ordinary state-law principles that govern the formation of
contracts.”), uniformity on this standard is neither required nor desirable under
the FAA. Itis not surprising, therefore, that federal and state courts apply a
variety of standards to assess whether there has been litigation-conduct waiver
of arbitration — even though that variety stems from a generally uniform pur-
pose of determining whether a party “voluntarily relinquished a known right to
arbitration.” See, e.g., Stifel, Nicolaus & Co. v. Freeman, 924 F.2d 157, 158 (8th Cir.
1991). With respect to “prejudice,” these standards fall into two main groups:*®
(1) prejudice is not required, although it is a factor that may be considered; and

(2) prejudice is required.

interpretation of an arbitration clause, merely a policy of treating such clauses no less
hospitably than other contractual provisions.” Cabinetree, 50 F.3d at 390.

- * At least one other court, like the Kentucky Court of Appeals in Conseco, has not
answered the question definitively because requiring prejudice would not change the
result. See, e.g., Saga Comm’ns, 756 A.2d at 961 ({17) (“It is unnecessary in the present
case to determine whether waiver could be found even absent prejudice as we are
unable to agree with Saga that Voornas has not been prejudiced.”).
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The first category includes the Seventh Circuit, which has emphatically
rejected any requirement of prejudice: “To establish a waiver of the contractual
right to arbitrate, a party need not show that it would be prejudiced if the stay
were granted and arbitration ensued.” Cabinetree of Wisconsin, Inc. v. Kraftmaid
Cabinetry, Inc., 50 F.3d 388, 390 (7th Cir. 1995) (holding that “an election to pro-
ceed before a nonarbitral tribunal for the resolution of a contractual dispute is a
presumptive waiver of the right to arbitrate”). However, “[w]aiver depends on
all the circumstances in a particular case rather than on any rigid rules and ...
prejudice is but one relevant circumstance to consider in determining whether a
party has waived its right to arbitrate.” St. Mary’s Med. Center of Evansville v.
Disco Aluminum Prods. Co., 969 F.2d 585, 590 (7th Cir. 1992). The D.C. Circuit also
takes this case-specific approach:

This Circuit has never included prejudice as a separate and
independent element of the showing necessary to demonstrate

waiver of the right to arbitration. .... Of course, a court may con-

sider prejudice to the objecting party as a relevant factor among the

circumstances that the court examines in deciding whether the

moving party has taken action inconsistent with the agreement to
arbitrate. But waiver may be found absent a showing of prejudice.

Na'tl Found. for Cancer Research v. A.G. Edwards & Sons, Inc., 821 F.2d 772, 778
(D.C. Cir. 1987) (citations omitted). See also Worldsource Coil Coating, Inc. v.
McGraw Constr. Co. Inc., 946 F.2d 473, 479 (6th Cir. 1991) (applying Illinois law;
“Unless authorized by contract, submission of arbitrable issues in a judicial
proceeding constitutes a waiver of the right to compel arbitration regardless of
the prejudice to the other party.”).

Noting that the general state-law definition of waiver included “conduct
which implies the voluntary and intentional relinquishment of a known right,”

the Florida Supreme Court has concluded that “there is no requirement for proof
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of prejudice in order for there to be an effective waiver of the right to arbitrate.”
Raymond James Fin. Serv., Inc. v. Saldukas, 896 So.2d 707, 711 (Fla. 2005) (applying
state law; resolving a conflict among intermediate appellate courts). See also
Fireman’s Fund Ins. Co. v. AIG Hawai’i Ins. Co., 126 P.3d 386, 397 (Haw. 2006)
(applying state law; “[A]n agreement to arbitrate may be waived by the actions
of a party which are completely inconsistent with any reliance thereon.”)
MPACT Constr. Group v. Superior Concrete Constr., 802 N.E.2d 901, 904-05 (Ind.
2004) (“Whether a party has waived the right to arbitration depends primarily
upon whether that party has acted inconsistently with its right to arbitrate.”)

Many of the courts that ascribe relevance to prejudice treat it as among the
things to be considered in determining whether a party has demonstrated an
abandonment of its right to arbitration. See, e.g., Metz v. Merrill Lynch, Pierce,
Fenner & Smith, 39 F.3d 1482, 1489 (10th Cir. 2005) (listing 6 factors, including
“whether the delay affected, misled, or prejudiced the opposing party”) (interior
quotes omitted); St. Agnes Med. Cntr. v. PacificCare of Calif., 82 P.3d 727, 733 (Cal.
2003) (same); Household Fin. Corp. I1I v. Buber, 814 N.E.2d 997, 1000 (1ll. App. 2004)
(party’s conduct and delay in asserting arbitration right and “whether such delay
has prejudiced the opposing party” are to be considered).

Then there are those courts requiring prejudice to find waiver, at least
under certain circumstances. See, e.g., Rankin v. Allstate, 336 F.3d 8, 12 (1st Cir.
2003) (implied waiver by inaction requires “undue delay and a modicum of
prejudice to the other side”); Sweater Bee by Banff, Ltd. v. Manhattan Indus., Inc.,
754 F.2d 457, 463 (2nd Cir. 1984) (“delay in seeking arbitration does not constitute
waiver absent prejudice to the opposing party”); Painewebber, Inc. v. Faragalli, 61

F.3d 1063, 1069 (3rd Cir. 1995) (“Prejudice is the touchstone for determining
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whether the right to arbitration has been waived”); American Recovery Corp. v.
Computerized Thermal Imaging, 96 F.3d 88, 95 (4th Cir. 1996) (“Our key inquiry is
whether the party opposing the stay has suffered any actual prejudice”); Walker
v. J.C. Bradford & Co., 938 F.2d 575, 577 (5th Cir. 1991) (waiver occurs when the
judicial process is invoked “to the detriment or prejudice of the other party”);
Stifel, 924 F.2d at 158 (8th Cir. 1991) (one of the three required elements is that
actions inconsistent with the right to arbitration have prejudiced the other party);
Fisher v. A.G. Becker Paribas, Inc., 791 F.2d 691, 694 (9th Cir. 1986) (same); S & H
Contractors v. A.]. Taft Coal Co., 906 F.2d 1507, 1514 (11th Cir. 1990) (requiring that
inconsistent actions “in some way prejudiced the other party”), cert. denied, 498
U.S. 1026 (1991). See also Ocwen, 939 So.2d at 14 (Ala. 2006) (requiring opposing
parties to show that they will be “substantially prejudiced”); Greenpoint Credit v.
Reynolds, 151 S.W.3d 868, 876 (Mo. App. 2005) (adopting Stifel test); Servomation
Corp. v. Hickory Constr. Co., 342 S.E.2d 853, 854 (N.C. 1986) (“[T]he mere filing of a
complaint or answer does not result in waiver of arbitration absent evidence
showing prejudice to the adverse party.”); In re Bruce Terminex, 988 S.W.2d 702,
704 (Tex. 1998) (requiring party opposing arbitration to prove prejudice).

The federal decisions usually do not explain whether they are applying
federal or state law (see, e.g., Sweater Bee and Stifel). Some expressly invoke the
FAA prerequisite that “the applicant for the stay is not in default in proceeding
with such arbitration,” 9 U.S.C. § 3, as the basis for their inquiry, rather than pro-
ceeding under the more general rubric of determining whether the arbitration

agreement is “valid, irrevocable, and enforceable,” 9 U.S.C. § 2. See, e.g., Marie,
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402 F.3d at 14;” All Saint’s Brands, Inc. v. Brewery Group Denmark, A/S, 57 F. Supp.
2d 825, 833 (D. Minn. 1999) (finding a § 3 default “has occurred under the proce-
dural and factual circumstances presented in this case”). To the extent that this is
conceived of as a different form of waiver, it is probably not germane in a state
court proceeding. The U.S. Supreme Court has “never held that [FAA] §§ 3 and

4, which by their terms appear to apply only to proceedings in federal court, ...

are nonetheless applicable in state court.” Volt, 489 U.S. 468, 477 n.6 (1989) (em-
phasis added).

Furthermore, as one court has put it, “[t]he prejudice showing required is
tame at best....” Rankin, 336 F.3d at 14. Prejudice need not be to the party’s legal
position; the court may infer prejudice from the “unnecessary delay or expense
that results when an opponent delays invocation of its contractual right to arbi-
trate.” Ehleighter, 482 F.3d at 224, 225 (emphasis and internal quotes omitted); see
also Doctor’s Assocs., Inc. v. Distajo, 107 F.3d 126, 131 (2nd Cir.1997) (same).
“Prejudice” has been found as a matter of law from the requesting party’s filing a
complaint and taking discovery plus the opposing party’s filing two motions
(one substantive), S & H Contractors, 906 F.2d at 1514, and may turn on whether
the court treats a motion to dismiss as one for summary judgment, “at which
point the effect would be to preclude any arbitration of the issue by virtue of
waiver,” Sweater Bee, 754 F.2d 457.

Many of the cases invoking “prejudice” as an element do so as part of

their reasoning for why waiver cannot be found from delay alone (e.g., Sweater

% See also Rankin, 336 F.3d at 12 (treating waiver issue as one of “forfeiture rather than
intentional relinquishment”).
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Bee) or initiation of litigation alone (Servomation).** Although American General
intimates to the contrary, neither Mrs. Kestel’s position nor the Court of Appeals’
decision rests on the fact that American General began the litigation in Mercer
Circuit Court* or on the length of delay thereafter. Therefore, this case does not
involve circumstances in which a prejudice requirement is needed to prevent an
inference of waiver from one action (filing a complaint) or mere inactivity (delay

before moving for arbitration).

C. American General’s conduct has waived any right to arbitrate
claims pleaded in the Mercer Circuit Court action.

The Court of Appeals noted that Conseco left open the possibility that, “in
certain circumstances a lender’s excessive delay in seeking to switch from court
to arbitration would act as a waiver of arbitration.” 6/16/06 Opinion at 8. It
reviewed the record and concluded that American General waived arbitration,
based on its unreasonable delay “in seeking to switch from litigation to arbitra-
tion,” the litigation activity during the delay, and Mrs. Kestel’s commitment
already of “substantial effort, time, and money to the litigation in circuit court.”

Id. at 8-9. Thus, in considering whether the delay was “excessive,” the court took

 The Seventh Circuit takes prejudice into account in determining whether the party
seeking to compel arbitration has overcome the presumption that their litigation conduct
waived their right to arbitration. See Cabinetree, 50 F.3d at 391.

# The November Note’s Arbitration Provisions generally allow that if one party brings a
court action on “Covered Claims,” then the other may elect arbitration (see “RIGHT TO
ELECT ARBITRATION”). However, if American General chooses to pursue its “self-help or
judicial remedies” in court, the consumer expressly has no right to elect arbitration (see
“MATTERS NOT COVERED BY ARBITRATION”). Furthermore, American General’s “exercise
of its rights under this paragraph shall not be deemed a waiver of its rights to elect
arbitration” (id.). Thus, if the case for waiver depended solely on American General’s
initiation of the Mercer Circuit Court debt collection and foreclosure action, this provi-
sion might present a serious obstacle. Mrs. Kestel notes, however, that the entire section
(“MATTERS NOT COVERED BY ARBITRATION”) is unconscionably one-sided and therefore
unenforceable. Cf. Luna v. Household Finance Corp. I1I, 236 F.Supp.2d 1166, 1180 (W.D.
Wash. 2002) (finding that an access-preserving provision “is one-sided in Household’s
favor and overly harsh to borrowers”).
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into account not only the time period elapsed and American General’s conduct,
but also the prejudice to Mrs. Kestel. The conclusion of the Court of Appeals that
American General’s conduct implied a voluntary and intentional relinquishment
of its arbitration rights is correct and should be upheld.

As the Court of Appeals noted, American General failed to address Mrs.
Kestel’s waiver arguments:*

[I]n its reply brief, American General neither disputes that Mrs.

Kestel has invested substantial time, expense, and effort in liti-

gating this action in the original forum of American General’s

choosing, nor does it controvert [her] claim that she would be

prejudiced by having to change forums at this late hour. In fact,

American General has made no response at all to Mrs. Kestel's

waiver argument, which was plainly set out in her brief. Thus,

American General has not tendered any explanation whatsoever

for its nine-month delay in moving for arbitration.
6/16/06 Opinion at 9. American General did address waiver and claimed that
prejudice was a necessary element thereof in its Petition for Rehearing (pp. 4-5),
but that was too late. Arguments raised for the first time on rehearing will not be
considered. See Com., Dept of Highways v. Thomas, 427 SW.2d 213, 217 (Ky. 1967);
Reed v. Reed, 457 S.W.2d 4, 7 n.1 (Ky. 1979).

In Rankin, 336 F.3d at 14, in considering the prejudice claimed to have
resulted from delay in requesting arbitration, the First Circuit noted that a
party’s “failure to address the issue in its brief is itself a kind of waiver.” An

appellant who failed to explain why it passed on opportunities to request

arbitration or how its conduct does not evince an intention to relinquish its

2 American General’s only reply was to assert that the issue was not before the court
because it “was not considered by the trial court and was not identified in the prehear-
ing statement or any supplement.” Reply Brief filed 8/30/05, Case No. 2005-CA-0269,
p- 5 fn.5. This drive-by argument was inadequate. See Hibbard v. Hodge, 2004 WL
2320305, *3 n.12 (Ky. App. Oct. 15, 2004) (unpublished decision) (finding waiver and
criticizing appellants’ failure to “correct deficiencies in their brief by way of a reply
brief” to address points raised in appellee’s brief).
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claimed arbitration right should not be heard to complain later about any ad-
verse inference taken from its silence. However, without any such inference, the
record is more than adequate to meet American General’s belated attack on Mrs.
Kestel’s showing of unreasonable delay, conduct inconsistent with a good-faith
exercise of any arbitration rights, and resulting prejudice.

American General’s actions and statements during the months between
service and filing of Mrs. Kestel’'s Answer and Counterclaim (on January 13,
2004) and its Motion to Compel Arbitration (on November 23, 2004) are consis-
tent only with an intention to hold arbitration over the litigation like the sword of
Damocles, to postpone any demand for arbitration as long as it was more con-
venient for American General to be in the circuit court, and to ask for arbitration
in a way that maximized the disadvantage to Mrs. Kestel and others. American
General began by asking for an extension of its pleading deadline to, inter alia,
“evaluate its ... right to insist upon arbitration,” R. Vol. 1 p. 49 (motion). It
thought its right good enough to plead it as two affirmative defenses in its reply,
but did not then insist on arbitration. Nor did it insist on arbitration in its re-
sponse to the motion to strike those defenses, but rather disclaimed any present
request to arbitrate. Id. p. 134. American General’s response to Mrs. Kestel’s
motion for summary judgment brought up the arbitration option again, yet
argued that summary judgment was inappropriate not because it intended to
seek arbitration, but because (inter alia) there should be discovery. Id. pp. 120-21.
Apparently, the value of the claimed arbitration right was not in its exercise, but
in its function as a threat of disruption to the litigation in the future.

There was no request for reconsideration of the circuit court’s ruling that

the claimed arbitration agreement was inapplicable to the claims between Mrs.
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Kestel and American General — not in April when it was announced or in
August when a written order was entered. In July 2004, American General
sought and received an order staying the parallel Fayette Circuit Court action
and sending the disputes with Mrs. Kestel to arbitration; it did not request a
similar order from the Mercer Circuit Court and it did not initiate arbitration of
its foreclosure claim against her by filing a claim with the NAF as to either the
Fayette County or Mercer County property. Then, on November 11, 2004, faced
with an approaching deadline for responding to discovery requests in the Mercer
Circuit Court action, American General submitted a claim to the NAF as to the
Fayette County property only. Two days before Thanksgiving 2004, it filed the
Motion to Compel Arbitration in the Mercer Circuit Court.

When disputes involve persons or claims beyond those covered by the
arbitration agreement, the dictates of the FAA and the KUAA may require
“piecemeal resolution when necessary to give effect to an arbitration agreement.”
Moses H. Cone, 460 U.S. at 20. No statute or caselaw, however, encourages the
unnecessary fragmentation of a dispute in which American General has engaged.
American General has never sought arbitration against John Kestel (or his estate),
even though Mr. Kestel is the debtor on the 10/31/01 loan transaction and
signed the October Note with its evidently applicable Arbitration Provisions. It
apparently prefers the judicial forum in pursuing him, seeking default judgment
against him in the Mercer and Fayette Circuit Court actions even after “raising”
its claimed arbitration rights as to Mrs. Kestel.

Furthermore, although there is some justification for filing twin collection
and foreclosure claims as to the Kestels in separate courts — one for the Fayette

Mortgage and the other for the Mercer Mortgage — such “piecemeal resolution”
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