
































































































































of “prejudice” to the Kentucky waiver standard that was developed for issues of
revocability and enforceability of contracts in general does not meet the purpose
of “mak[ing] arbitration agreements as enforceable as other contracts, but not

more so.” 388 U.S. at 404 n.12.

B. There is no uniform nationwide standard for waiver, and no
jurisdiction uses a standard that requires prejudice in fact.

The U.S. Supreme Court has not addressed the standard to be used in
determining litigation-conduct waiver or suggested that there is a particular
“FAA standard” to be applied. Given its pronouncements about the applicability
of states” general contract law to arbitrability, see, e.g., Doctor’s Assocs., 517 U.S. at
685; First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995) (“[Clourts gen-
erally ... should apply ordinary state-law principles that govern the formation of
contracts.”), uniformity on this standard is neither required nor desirable under
the FAA. Itis not surprising, therefore, that federal and state courts apply a
variety of standards to assess whether there has been litigation-conduct waiver
of arbitration — even though that variety stems from a generally uniform pur-
pose of determining whether a party “voluntarily relinquished a known right to
arbitration.” See, e.g., Stifel, Nicolaus & Co. v. Freeman, 924 F.2d 157, 158 (8th Cir.
1991). With respect to “prejudice,” these standards fall into two main groups:*®
(1) prejudice is not required, although it is a factor that may be considered; and

(2) prejudice is required.

interpretation of an arbitration clause, merely a policy of treating such clauses no less
hospitably than other contractual provisions.” Cabinetree, 50 F.3d at 390.

- * At least one other court, like the Kentucky Court of Appeals in Conseco, has not
answered the question definitively because requiring prejudice would not change the
result. See, e.g., Saga Comm’ns, 756 A.2d at 961 ({17) (“It is unnecessary in the present
case to determine whether waiver could be found even absent prejudice as we are
unable to agree with Saga that Voornas has not been prejudiced.”).
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The first category includes the Seventh Circuit, which has emphatically
rejected any requirement of prejudice: “To establish a waiver of the contractual
right to arbitrate, a party need not show that it would be prejudiced if the stay
were granted and arbitration ensued.” Cabinetree of Wisconsin, Inc. v. Kraftmaid
Cabinetry, Inc., 50 F.3d 388, 390 (7th Cir. 1995) (holding that “an election to pro-
ceed before a nonarbitral tribunal for the resolution of a contractual dispute is a
presumptive waiver of the right to arbitrate”). However, “[w]aiver depends on
all the circumstances in a particular case rather than on any rigid rules and ...
prejudice is but one relevant circumstance to consider in determining whether a
party has waived its right to arbitrate.” St. Mary’s Med. Center of Evansville v.
Disco Aluminum Prods. Co., 969 F.2d 585, 590 (7th Cir. 1992). The D.C. Circuit also
takes this case-specific approach:

This Circuit has never included prejudice as a separate and
independent element of the showing necessary to demonstrate

waiver of the right to arbitration. .... Of course, a court may con-

sider prejudice to the objecting party as a relevant factor among the

circumstances that the court examines in deciding whether the

moving party has taken action inconsistent with the agreement to
arbitrate. But waiver may be found absent a showing of prejudice.

Na'tl Found. for Cancer Research v. A.G. Edwards & Sons, Inc., 821 F.2d 772, 778
(D.C. Cir. 1987) (citations omitted). See also Worldsource Coil Coating, Inc. v.
McGraw Constr. Co. Inc., 946 F.2d 473, 479 (6th Cir. 1991) (applying Illinois law;
“Unless authorized by contract, submission of arbitrable issues in a judicial
proceeding constitutes a waiver of the right to compel arbitration regardless of
the prejudice to the other party.”).

Noting that the general state-law definition of waiver included “conduct
which implies the voluntary and intentional relinquishment of a known right,”

the Florida Supreme Court has concluded that “there is no requirement for proof
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