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This case involves an alleged waiver of arbitration rights. The appeal is limited to
the five issues raised in American General’s motion for discretionary review: (1) whether
Kentucky courts should be required to abide by the Federal Arbitration Act (“FAA”) and
federal cases requiring that arbitrators rule on allegations of waiver; (2) whether Kentucky
law on waiver of arbitration rights should follow federal law, particularly when the FAA
controls the dispute; (3) whether American General’s actions in this case (including filing
an answer containing arbitration affirmative defenses and litigating for over six months
about whether the arbitration affirmative defenses should be stricken) constitute waiver of
the right to arbitrate; (4) whether a party opposing arbitration needs to demonstrate actual
prejudice before there can be a waiver of arbitration rights; and (5) whether the Court of
Appeals should have considered waiver when the trial court did not consider the issue, and
it was not mentioned in the Prehearing Statement or any supplemental Prehearing
Statement. See Motion for Discr. Review. Mrs. Kestel failed to file a cross-motion for
discretionary review raising any issue whatsoever. Teresa Kestel’s brief, containing
numerous references to matters outside the record before this Court,' makes a variety of
arguments that are not preserved for review (some of which have not been raised at any
previous point in this proceeding). But none of her arguments demonstrate that American
General waived its right to arbitrate.

I. The applicability of the FAA is an unpreserved red herring.

Teresa Kestel’s response brief argues that the FAA does not apply because “there
has been no showing of ‘interstate commerce,’” the FAA excludes American General’s
arbitration request, and the FAA choice-of-law clause in the Arbitration Provisions is

“ambiguous and (possibly) ineffective.” (Resp. Bf at 9-17.) This is, however, the first

' See American General’s motion to strike filed contemporaneously with this brief.



time Mrs. Kestel has raised any of these issues. They are, accordingly, not preserved for
review and decision by this Court. Even if these issues were preserved, since the parties’
contract requires arbitration of all disputes between them and the FAA does not limit the
scope of arbitration clauses, arbitration is required.

In its motion to compel arbitration, American General demonstrated that the
parties’ agreement to arbitrate is governed by the FAA because the parties “expressly
agreed that the arbitration provision would be governed by the FAA, and the Kentucky
Court of Appeals has held that such a choice of law provision is enforceable.” (TR 157;
Conseco Finance Servicing Corp. v. Wilder, 47 S.W.3d 335, 341, footnote 11 (Ky. App.
2001)%.) As American General pointed out to the trial court, this Court holds that the FAA
“has to be applied in state courts as well as in the federal courts where the suit involves a
contract evidencing a transaction in interstate commerce’ regardless of the forum in which
it is brought.” Fite & Warmath Const. Co., Inc. v. MYS Corp., 559 S.W.2d 729, 733 (Ky.
1977). Mrs. Kestel’s response conceded these points by its silence. (TR 168.) Without
even mentioning the FAA, her response simply claimed that the arbitration clause in the
November Note was inapplicable to the October transaction and was unenforceable against
her. Moreover, she relied on a number of federal cases, decided under the FAA, in her

response. Id.

* “[Bly its own terms the arbitration agreement ‘shall be governed by the Federal Arbitration Act at 9 U.S.C.
Section 1. In Volt Information Sciences, Inc. v. Board of Trustees of Leland Stanford Junior University, 489
U.S. 468 ... (1989), the Supreme Court held that choice-of law provisions such as this one are generally to
be upheld.” Conseco, 47 S.W.3d at 341.

’ Mrs. Kestel’s counterclaim alleged, and American General admitted, that American General’s principal
office is in Evansville, Indiana, while the Kestels resided in Kentucky. (TR 36, 61.) The October and
November Notes provided that the transactions involved “interstate commerce, using funds from outside the
state.” Regardless of the location of the property, the loan proceeds were paid from a North Carolina bank.
(TR 111 at Exh. D.) There is no evidence in the record demonstrating that interstate commerce was not
involved. Moreover, it is inconsistent for Mrs. Kestel to now claim that the transactions do not involve
interstate commerce when her counterclaims are based on various federal laws regarding transactions that the
United States Congress can regulate only if they concern interstate commerce.
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In addition, Mrs. Kestel failed to dispute the FAA’s applicability in the Court of
Appeals. Mrs. Kestel’s response brief once again claimed that the choice-of-law provision
was inapplicable because the November Note did not apply to her claims regarding the
October transaction. (See Kestel’s Brief to the Court of Appeals at 4, n.2.) Mrs. Kestel
implicitly conceded, however, that, if the choice of law provision was applicable (if the
November Note applied to her claims regarding the October transaction), then the FAA
governs and requires arbitration of her claims. (/d.) The Court of Appeals held that the
language of the Arbitration Provisions in Mrs. Kestel’s November Note covered the action
and counterclaim. (Opinion at 6.) Thus, according to Mrs. Kestel’s own brief to the Court
of Appeals, the FAA governs.

Although Mrs. Kestel now, apparently, would like this Court to overrule the
Conseco court’s holding that choice of law provisions are to be upheld and to find (despite
the trial court record to the contrary) that interstate commerce is not involved, she is far too
late. Parties to an appeal followed by a grant of discretionary review cannot go back and
raise any and every issue that they could have raised in the trial court. And, even if these
issues were preserved, Mrs. Kestel has failed to demonstrate that this court should overrule
Conseco.”

Finally, as Kestel admits, this Court interprets the KUAA “consistent with the FAA
and the interpretation of the Uniform Act by the majority of courts from other
jurisdictions.” (Resp. Bf at 11, quoting Louisville Peterbilt, Inc. v. Cox, 132 S.W.3d 850,

852 (Ky. 2004).) Thus, “[a]s a consequence, the conclusion is likely to be the same

* Because Mrs. Kestel’s new claims about the applicability of the FAA were not the subject of a cross-motion
for discretionary review (and American General had no idea that Mrs. Kestel believed there was any issue
regarding the application of the FAA where, as the Court of Appeals held, the November Note applies to the
October transaction), these new claims are not properly before this Court, and American General did not
address those issues in its opening brief. The page constraints on reply briefs prevents American General
from undertaking the type of lengthy analysis provided in Mrs. Kestel’s response brief.



whether one starts with the FAA or the KUAA.” (Resp. Bfat 12.)

1I. This Court should determine whether waiver decisions are to be made by
courts or arbitrators.

The parties’ arbitration agreement provides that the arbitrator decides issues of
waiver. Moreover, as set forth in American General’s brief, the United States Supreme
Court and other federal courts have specifically stated that “the presumption is that the
arbitrator should decide “allegations of waiver, delay, or a like defense to arbitrability.””
(Brief at 11, quoting Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 84 (2002).)
Some courts have held that courts decide issues of waiver under certain circumstances (see
Resp. Bf at 17-25), but the matter is not so clear cut as Mrs. Kestel would have this Court
believe. See, e.g., Howsam; Nat'l Am. Ins. Co. v. Transamerica Occidental Life Ins. Co.,
328 F.3d 462, 466 (8th Cir. 2003); Auxiliary Power v. Eckhardt & Co., 266 F.Supp. 1020
(D.C. NY 1966); Bellevue Drug Co. v. Advance PCS, 333 F. Supp. 2d 318, 324-325 (E.D.
Pa. 2004). The issue here is similar to that in Louisville Peterbilt, Inc. v. Cox, 132 S.W.3d
850 (Ky. 2004), where this Court held that the issue of fraudulent inducement was

arbitrable and should be decided by the arbitrator rather than a judge.

III.  The Court of Appeals should not have considered waiver when it was not
raised in a prehearing statement.

As set forth in American General’s opening brief, Teresa Kestel’s waiver argument
to the Court of Appeals was improper since waiver was not considered by the trial court
and was not identified in the prehearing statement or any supplement. (Briefat 9, 13-14.)
The sole issue set forth in the Prehearing Statement was whether the trial court erred in
ruling that the Arbitration Agreement in the November Note did not control Mrs. Kestel’s

claims.” Waiver—the focus of the Court of Appeals opinion—was not mentioned in the

* The issues to be raised on appeal in the prehearing statement were, in their entirety: “The Mercer Circuit
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statement. The failure by Mrs. Kestel to raise waiver in a supplemental prehearing
statement prevented American General from briefing waiver in its initial brief to the Court
of Appeals. Mrs. Kestel raised waiver for the first time on appeal in her response brief,
leaving American General with a five-page reply to address the issues that it believed were
before the Court of Appeals along with the waiver issue—an issue which, to be addressed
properly, requires more than the entire five-page reply (as can be seen from the appellant’s
and appellee’s briefs to this Court). Despite the Court of Appeals’s statement to the
contrary (Opinion at 9), American General addressed waiver in footnote 5 of its reply.
(Reply Brief to Court of Appeals at 5.)

Because a “party shall be limited on appeal to issues in the prehearing statement,”
CR 76.03(8), and Mrs. Kestel failed to file a supplemental statement “to clarify the issue
on appeal” as required by CR 76.03(6) or a motion for raising an additional issue, Mrs.
Kestel relies on cases predating the rules regarding prehearing statements, federal cases
where there is no such rule, and two cases where Rule 76.03(8) and its effect were not
addressed. The fact remains, however, that Rule 76.03(8) says what it says and that the
rule precludes consideration of issues omitted from a prehearing statement. Sallee v.
Sallee, 142 S.W.3d 697, 698 (Ky. App. 2004).

Mrs. Kestel also tries to make it appear that American General is attempting to
“control the scope of appellate review by an artful framing of the issues.” (Resp. Bf at 28.)
Rather, American General simply followed the appellate rules (requiring prehearing and

supplemental prehearing statements, motions and cross-motions for discretionary review,

Court erred in denying American General’s Motion to Compel Arbitration. The Mercer Circuit Court also
erred in granting Teresa Kestel’s Motion to Strike the affirmative defenses of American General asserting its
right to arbitration of the claims. Specifically, the Mercer Circuit Court erred in ruling that the Arbitration
Agreement in the November Note does not control the claims asserted by the Appellee.” (American
General’s Prehearing Statement to the Court of Appeals.)
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and the like) that are meant to make briefing on appeal an orderly process and to provide
notice to each part of issues that are to be briefed. Mrs. Kestel could have framed and
properly raised issues in the Court of Appeals or in this Court by simply filing her own
supplemental prehearing statement or cross-motion for discretionary review,® which would
then have allowed briefing in an orderly and understandable manner. The way Mrs. Kestel
would have appeals practiced would allow appellees to sit back and wait until filing
response briefs to let the appellants know appellees’ views of the issues. Appellants would
then be forced to respond to new arguments within the very limited page requirements of
reply briefs (thereby giving both new arguments and the original arguments short shrift) or
point out that new issues are not preserved and assume that the appellate courts will not
reach those new issues. This Court should make clear the purpose and effect of filing—or
not filing—prehearing and supplemental prehearing statements.

IV.  American General did not waive its right to arbitrate.

Mrs. Kestel does not address the portion of American General’s brief
demonstrating that it is the substance of American General’s actions that determine
whether it waived its right to arbitration. The factors provided by American General
provide the basis for determining waiver, and those factors all demonstrate that American

General did not waive its contractual right to arbitration. (Brief at 15-18; Resp. Bf at 39-

® Mrs. Kestel also attempts to avoid the effect of her failure to file a cross-motion for discretionary review.
(See above at 3; Resp. Bf at 29, n. 35, 46.) That failure means that the Court of Appeals’s holding, finding
her dispute as within the scope of the arbitration clause, is not before this Court. See CR 76.21; Green River
Dist. Health Dep't v. Wigginton, 764 S.W.2d 475, 479 (Ky. 1989); Ellison v. R&B Contracting, Inc., 32
S.W.3d 66, 72 n.8 (Ky. 2000). To the extent, if any, that this Court is interested in the bases for holding that
Mrs. Kestel’s claims are arbitrable: (1) the broad language of the November Note covers all claims and
disputes between American General and Teresa Keste! (see American General’s briefs to the Court of
Appeals and its opposition to KJA’s motion to file an amicus brief in this Court); and (2) even though Mrs.
Kestel was not a signatory to the October Note signed by her husband, she was a signatory to the mortgage
and was a part of the transaction, and the doctrine of equitable estoppel binds her to the terms of the October
Note, which she seeks to enforce in her counterclaims against American General. (/d., citing, in part, Blinco
v. Green Tree Servicing, LLC, 400 F.3d 1308 (! 1" Cir. 2005), and Cadillac Oil and Gas Co. v. Harrison, 196
Ky. 290, 294-5, 244 S.W. 669, 671 (1922).)



45.) Instead, she contends that American General held arbitration over her head like a
sword. (Resp. Bfat 41.) She admits, however, that American General raised its arbitration
rights immediately and consistently in the circuit court, and she fails to point to any acts,
omissions, or conduct by American General sufficient to constitute waiver of its arbitration
rights.” (Id. at 39-45.)

First, Mrs. Kestel admits that American General’s filing of a foreclosure complaint
in circuit court did not waive its arbitration rights.8 (Id. at 42-43.) Second, every
document related to Mrs. Kestel® filed by American General after that counterclaim raised
its right to arbitration. (TR 49, 61, 111, 131, 157, 185, 222, 231, 247.) Third, American
General’s answer to the counterclaim raised arbitration as affirmative defenses.'® Fourth,
to protect its arbitration rights, American General opposed Teresa Kestel’s motion to strike
American General’s affirmative defenses regarding arbitration. Fifth, American General

filed no motions (other than the motion to compel arbitration) or discovery of its own.

7 The law of waiver is very dependent on the circumstances of the case and the type of waiver being implied.
For example, Mrs. Kestel relies on a variety of cases concerning waiver in the context of forfeitures (which
are highly disfavored and where courts accept any circumstance that might indicate an intent to waive a
forfeiture) and the law of insurance to argue that the same standards should apply in the context of
arbitration. (See Resp. Bf at 31-33.) In contrast, arbitration is favored. Courts “are bound to interpret [the
Uniform Arbitration Act] consistent with the law of those other states which have enacted it,” and waiver of
arbitration rights “will not be inferred lightly.” Valley Constr. Co., Inc. v. Perry Host Management Co., 796
S.W.2d 365, 367 (Ky.App. 1990); Conseco, supra, 47 S.W.3d at 344. But, even under Kentucky law
pertaining to waiver in circumstances unrelated to arbitration rights, American General took no actions that
could be considered a “voluntary and intentional surrender” of or “election to forego” its arbitration rights.
Greathouse v. Shreve, 891 S.W.2d 387, 390 (Ky. 1995) (citation omitted).

% Kentucky is a judicial foreclosure state—extrajudicial foreclosure sales are not allowed. KRS 452.400. As
soon as Mrs. Kestel filed a counterclaim, making this more than a simple foreclosure matter, American
General raised its right to arbitration in its motion for extension of time to answer, in its answer, and in every
subsequent pleading it filed re Teresa Kestel. (TR 49, 61, 111, 131, 157, 185, 222,231, 247.)

® Mrs. Kestel (and the Court of Appeals) seem to view American General’s motion for default judgment
against Mr. Kestel as somehow inconsistent with its assertion of its right to arbitrate against Mrs. Kestel. Mr.
Kestel, however, did not file a counterclaim and, in fact, failed to timely answer the simple foreclosure
complaint prior to his death. His estate has taken no action in this proceeding. The only matter requiring
arbitration was, accordingly, the claim and counterclaim between American General and Mrs. Kestel, and a
motion for default judgment against Mr. Kestel was immaterial to arbitration.

19 «IT]he filing of an affirmative defense is not to be taken lightly. A timely defense serves notice on
plaintiffs, eliminates the element of surprise from litigation, and allows the opposing party an opportunity to
argue against it.” Font v. Paine Webber Inc., 649 F. Supp. 462, 466 (D.P.R. 1986). See also Fireman’s Fund
Ins. Co. v. AIG Hawaii Ins. Co., Inc., 126 P.3d 386, 398 (Haw. 2006).
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Sixth, American General moved to compel arbitration prior to responding to any discovery
and before discovery responses were due. All actions taken by American General were
defensive in nature and taken to preserve its arbitration rights and none of those actions,
either individually or in combination, were inconsistent with its right to seek arbitration.
(See Brief at 18-22.) Instead, American General was fighting for its contractual right to
arbitration in the trial court. At no point during these proceedings did American General
take any action that would mislead anyone into believing it was waiving its right to
arbitration. It raised the issue of arbitration in every pleading and hearing regarding Teresa
Kestel before the trial court.

Perhaps recognizing that American General’s actions in the trial court were
consistent with its arbitration rights, Mrs. Kestel makes incorrect or immaterial assertions
regarding American General’s failure to include other parties in the arbitration and
multiplication of proceedings. (Resp. Bf at 42-45.) Once again, this is the first time Mrs.
Kestel has raised these issues. Moreover, aside from Mr. Kestel (see footnote 9 above), the
only party to the Mercer County litigation was the City of Harrodsburg, due to its $75
nuisance lien against Teresa Kestel. (TR 1, 13.) In addition to the fact that the City did
not sign any arbitration agreement, it simply seeks payment of its lien when this matter
proceeds to foreclosure sale, and the dispute between Mrs. Kestel and American General
does not affect the city’s lien. Because two pieces of real property in two different
counties are involved, the efficient manner to avoid duplicative proceedings was to
consolidate the matters in arbitration—a consolidation which was sought by American

General but prevented by Mrs. Kestel’s resistance to arbitration.'" Mr. and Mrs. Kestel

! The Fayette County matters were referred to arbitration on August 3, 2004, and March 3, 2005. (Exh. 6
and 7 to American General’s Brief to the Court of Appeals.) Mrs. Kestel’s motion to strike American
General’s arbitration defenses in the Mercer County action was filed on March 16, 2004, well before

8-









