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This case involves an alleged waiver of arbitration rights. The appeal is limited to
the five issues raised in American General’s motion for discretionary review: (1) whether
Kentucky courts should be required to abide by the Federal Arbitration Act (“FAA”) and
federal cases requiring that arbitrators rule on allegations of waiver; (2) whether Kentucky
law on waiver of arbitration rights should follow federal law, particularly when the FAA
controls the dispute; (3) whether American General’s actions in this case (including filing
an answer containing arbitration affirmative defenses and litigating for over six months
about whether the arbitration affirmative defenses should be stricken) constitute waiver of
the right to arbitrate; (4) whether a party opposing arbitration needs to demonstrate actual
prejudice before there can be a waiver of arbitration rights; and (5) whether the Court of
Appeals should have considered waiver when the trial court did not consider the issue, and
it was not mentioned in the Prehearing Statement or any supplemental Prehearing
Statement. See Motion for Discr. Review. Mrs. Kestel failed to file a cross-motion for
discretionary review raising any issue whatsoever. Teresa Kestel’s brief, containing
numerous references to matters outside the record before this Court,' makes a variety of
arguments that are not preserved for review (some of which have not been raised at any
previous point in this proceeding). But none of her arguments demonstrate that American
General waived its right to arbitrate.

I. The applicability of the FAA is an unpreserved red herring.

Teresa Kestel’s response brief argues that the FAA does not apply because “there
has been no showing of ‘interstate commerce,’” the FAA excludes American General’s
arbitration request, and the FAA choice-of-law clause in the Arbitration Provisions is

“ambiguous and (possibly) ineffective.” (Resp. Bf at 9-17.) This is, however, the first

' See American General’s motion to strike filed contemporaneously with this brief.






























