



















































































discovery and after she was alerted to American General’s arbitration defense) and citing
its right to arbitration in that opposition is not inconsistent with American General’s
arbitration rights and does not constitute waiver.

After filing her summary judgment motion, Mrs. Kestel also filed a motion to
strike American General’s affirmative defenses regarding arbitration. In order to protect
its arbitration rights, American General filed an opposition to the motion to strike. On
August 19, 2004, eight months after the counterclaim was filed, the Mercer Circuit Court
struck American General’s arbitration affirmative defenses. These are the efforts of
American General to preserve its contractual arbitration rights, not waive them, and they
are entirely consistent with its arbitration rights. “Here, [ American General] ha[s] not
made any motions, other than the present motion to compel arbitration. Additionally,
discovery is only in the initial stage and no trial date has been set.” Herko, supra, 978 F.
Supp. at 148 (18-month delay in seeking arbitration where defendants filed an answer
that failed to raise arbitration and defendants sought arbitration only after plaintiffs filed
document requests and a motion to compel production of documents did not constitute
waiver). See also Thyssen, Inc. v. Calypso Shipping Corp., 310 F.3d 102, 105 (2d Cir.
2002) (the court “has refused to find waiver in a number of cases where delay . . . was
not accompanied by substantial motion practice or discovery.”)

In addition to not engaging in motion practice (other than the motion to compel
arbitration), American General did not propound discovery. Rather, in November 2004,
Mrs. Kestel propounded discovery on American General. On November 22, 2004, prior
to providing any discovery responses, American General moved to compel arbitration

and stay litigation, including discovery. Even if American General had participated in
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pretrial discovery—which it did not—such participation would not have precluded
American General from demanding arbitration. See, e.g., Rush, supra, 779 F.2d at 888;
Inre Bruce Terminix, 988 S.W.2d 702, (Tex. 1998) (citing Walker, supra, 938 F.2d at
578 n.3 and Tenneco Resins, Inc. v. Davy Int’l, 770 F.2d 416, 421 (5th Cir. 1985))
(“Although prejudice may result when a party uses judicial processes to gain access to
information that would not have been discoverable in arbitration”—which did not happen
here—*“when only a minimal amount of discovery has been conducted, which may also
be useful for the purpose of arbitration, the court should not ordinarily infer waiver based
on prejudice.”) When, as here, American General sought no discovery itself and sought
to compel arbitration prior to responding to Mrs. Kestel’s initial discovery requests, its
actions clearly did not constitute or contribute to any waiver of its right to arbitrate.

When the record below is considered in light of the authority described above, all
actions taken by American General were defensive in nature and taken to preserve its
arbitration rights. “[NJone of the individual aspects of the pretrial proceedings conducted
by” American General were inconsistent with its right to seek arbitration “in any sense
that would support a conclusion of waiver by [American General] of [its] contractual
right to arbitrate. Neither does the combination of [American General’s] activities, taken
as a whole, justify such a conclusion.” Rush, supra, 779 F.2d at 889. If Kentucky law on
issues regarding arbitration and waiver is consistent with the cases interpreting the FAA
(as it should be, particularly in cases like this in which the FAA controls), the Court of
Appeals’s decision cannot be reconciled with the law and the facts of this case.

In discussing American General’s alleged nine month “delay” in moving to

compel arbitration, the Court of Appeals noted that Mrs. Kestel filed a motion to strike
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and the Court of Appeals pointed to briefing in response to that motion as part of the
perceived “substantial litigation activity.” The Court either ignored or did not understand
that the substance of the motion to strike was directed to the very defense of arbitration.
American General was defending its arbitration rights. Further, it took the trial court
approximately five months to rule on the motion to strike American General’s arbitration
defenses. It does not follow, nor should the law of this Commonwealth be, that raising
arbitration as an affirmative defense and responding to a motion to strike that arbitration
defense somehow constitutes a waiver of the right to arbitrate.

C. A party seeking to enforce its right to compel arbitration waives those

rights only if the opposing party has been prejudiced by the alleged
inconsistent actions.

As demonstrated above, under the FAA, a showing of prejudice is integral to a
holding of waiver. Knorr Brake, supra, 556 F. Supp. at 492. Federal law requires actual
prejudice before a finding of waiver can be made. Mullis v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 492 F. Supp. 1345, 1361 (D. Nev. 1980). Prejudice is “the
dispositive factor” for purposes of determining waiver. Font, supra, 649 F. Supp. at 467.
Thus, in addition to demonstrating that American General acted inconsistently with its
arbitration rights—which it did not given that it asserted its right to arbitration at every
turn and actively opposed Teresa Kestel’s motion to strike its arbitration defenses—Mrs.
Kestel must demonstrate that she was prejudiced by American General’s alleged
inconsistent actions. She was not.

One thing about waiver is abundantly clear: delay, without prejudice to the other
party, is not enough to show waiver. See, e.g., Knorr Brake, supra, 556 F. Supp. at 492;
Sweater Bee, supra, 754 F.2d at 461 (waiver “is not to be lightly inferred, and mere delay

in seeking a stay in proceedings without some resultant prejudice to a party . . . cannot

23




carry the day”); Font, supra, 649 F. Supp. at 467 (“[D]elay in filing [a motion] to compel
arbitration, or active participation in discovery, cannot alone justify a finding of
waiver.”); Goldsmith, supra, 84 F. Supp. 2d at 235 (“courts have looked to whether” the
legal position of the party opposing arbitration “has been affected by the other party’s
delay in seeking arbitration.”)

The North Carolina Supreme Court has described the type of prejudice a party
opposing arbitration must demonstrate in order to demonstrate that it has been prejudiced
by a delay in seeking arbitration:

A party may be prejudiced by his adversary’s delay in
seeking arbitration if (1) it is forced to bear the expense of a
long trial, (2) it loses helpful evidence, (3) it takes steps in
litigation to its detriment or expends significant amounts of

money on the litigation, or (4) its opponent makes use of
judicial discovery procedures not available in arbitration.

Servomation Corp. v. Hickory Constr. Co., 342 S.E.2d 853 (N.C. 1986). The North
Carolina Supreme Court’s test mirrors the factors that courts generally look to in
determining whether a party has been prejudiced by a delay in seeking arbitration.
Compare, e.g., Rush, supra, 779 F.2d at 887; Stifel, supra, 924 F.2d at 159 (“Prejudice
may result from lost evidence, duplication of efforts, use of discovery methods
unavailable in arbitration, or litigation of substantial issues going to the merits”);
Thyssen, supra, 310 F.3d at 105 (“The key to a waiver analysis is prejudice” of which
there can be two types: substantive or “when a party too long postpones his invocation of
his contractual right to arbitration, and thereby causes his adversary to incur unnecessary
delay or expense.” In Thyssen, the court found that a 20 month delay in seeking

arbitration did not waive the party’s right to arbitrator).
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Here Teresa Kestel has not been forced to bear any trial expense. She has lost no
evidence. She has taken no steps in the litigation to her detriment (other than a failed
partial motion for summary judgment filed after she was place on notice of American
General’s arbitration defense and that could be filed in an arbitration proceeding). She
has not expended significant amounts of money on the proceeding—rather, the litigation
primarily concerned the arbitration issue. Nor has her opponent, American General,
made use of any judicial discovery procedures, let alone procedures unavailable in
arbitration.

The Conseco opinion notes that there must be some indication that the litigation
by the party seeking arbitration “was for the purpose of gaining or had the effect of
conferring any tactical advantage™ over the party seeking to avoid arbitration. Conseco,
47 S.W.3d at 345. “Prejudice can be substantive, such as when a party loses a motion on
the merits and then attempts, in effect, to relitigate the issue by invoking arbitration . . . .”
Thyssen, 310 F.2d at 105 (citation omitted). Courts are discouraged from “allowing ‘a
party sensing an adverse court decision a second chance in another forum.”” Goldsmith,
supra, 84 F. Supp. 2d at 236. Here, to the contrary, American General did not wait until
it sensed an adverse court decision on the merits. It has gained absolutely nothing from
the proceedings below and, far from hiding its right to arbitration, raised it at every turn.
“This litigation simply has not proceeded so far that plaintiff’s motion to stay could only
be described as a manipulation of this Court.” Goldsmith, supra, 84 F. Supp. 2d at 236.

D. The overwhelming case law supports compelling arbitration.

Given the policy reasons supporting the FAA, the heavy burden imposed upon
parties opposing arbitration, and the necessary inconsistent actions and prejudice required

for a finding of waiver, courts consistently refer matters such as this to arbitration.
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For example, in Creative Telecommunications, supra, 120 F. Supp. 2d 1225, the
plaintiff moved to compel arbitration after eight months of “not minimal” litigation, id. at
1234, and only six months before trial, after the parties engaged in discovery and
exchanged expert witness disclosures, provided initial disclosures, filed dispositive
motions, and sought injunctive relief. The court found that the defendant was not
prejudiced by the delay in seeking arbitration. Id. at 1235. Similarly, the court in
Interstate Securities Corp. v. Siegel, 676 F. Supp. 54, 57 (S.D.N.Y. 1988), compelled
arbitration, despite the fact that the party seeking arbitration participated in the litigation
through discovery and after service of the plaintiff’s motion for summary judgment.
Arbitration was also compelled in the case of Font, supra, 649 F. Supp. 462, after the
defendants actively participated in discovery, moved for summary judgment, and waited
two years before filing their motion to compel arbitration. See also Knorr Brake, supra,
556 F. Supp. 489 (arbitration compelled even though initial motion for arbitration was
made after a hearing on a TRO.)

The decisions of trial courts in compelling arbitration in cases like this have
routinely been upheld. In Painewebber, supra, 61 F.3d 1063, the trial court’s decision to
compel arbitration was affirmed, despite a five year delay before suit was filed for
negotiations. The Eighth Circuit, in Stifel, Nicolaus, supra, 924 F.2d 157, 159, affirmed a
decision to compel arbitration in which the party moving for arbitration had engaged in
pretrial litigation activity, primarily pleadings and discovery, in part because “no issues
were litigated and the limited discovery conducted will be usable in arbitration.” See also

Shinto Shipping, supra, 572 F.2d 1328.
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In other circumstances, appellate courts have not been reticent in compelling
arbitration, even when the trial court declined to compel arbitration. In Smith v. Young
Moving and Storage, Inc., 540 S.E.2d 383 (N.C. App. 2000), the trial court denied a
motion to compel arbitration filed over a year after the case commenced, after mediation
was conducted, after discovery was propounded and answered, and after a deposition had
been scheduled. The plaintiff complained of prejudice, which the appellate court labeled
as “inconveniences and expenses consistent with normal trial preparation.” Id. at 386.
Since the plaintiff failed to demonstrate that the discovery procedures sought by the
defendant in the litigation, or their equivalent, would be unavailable in arbitration, she
could not establish prejudice. The same result should hold true here.

The Supreme Court of Alabama dealt with these issues in Universal Underwriters
Life Ins. v. Dutton, 736 So0.2d 564 (Ala. 1999). There, the trial court denied a written
motion to compel arbitration filed by a defendant, Premier Finance Company, over a year
after the litigation began, after Premier sought a change of venue in the trial court,
attended depositions, and responded to discovery requests. The Supreme Court reversed
the trial court on that issue, holding that the plaintiffs had agreed to submit the issue of
waiver to arbitration.

The Texas Supreme Court ruled similarly in In re Bruce Terminix Co., supra, 988
S.W.2d 702. There, after suit was filed, the defendant answered and propounded
discovery upon the plaintiff, which was likewise answered. Seven months into the case,
the defendant moved to compel arbitration, which motion the trial court orally granted.
An order was never entered on the issue; two years later the plaintiff moved to vacate the

oral order. The trial court granted the motion and scheduled the case for trial. Id. at 703.
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The defendant sought, and obtained, mandamus from the Supreme Court of Texas. The
Texas Supreme Court addressed the alleged prejudice incurred by the plaintiff in
responding to the defendant’s eighteen interrogatories and nineteen document requests.
In the words of the court:

Although prejudice may result when a party uses judicial

processes to gain access to information that would not have

been discoverable in arbitration ... this case falls under the

rule that ‘when only a minimal amount of discovery has

been conducted, which may also be useful for the purpose

of arbitration, the court should not ordinarily infer waiver

based upon prejudice.” . . . Whether or not [the defendant]

would have been able to obtain this information under

AAA procedures, it falls short of the level of discovery that
courts have held waives the right to arbitrate.

Id. at 704-705. The court held that the plaintiff did not carry the “heavy burden of proof”
required to establish waiver of arbitration, granted the defendant’s request for a writ of
mandamus, and compelled arbitration. This Court should likewise compel arbitration.
The Fifth Circuit Court of Appeals dealt with waiver in Walker, supra, 938 F.2d
575, a case initially brought in state court and removed to federal court. After removal,
the defendant served the plaintiffs with interrogatories and document requests. Ten
months later, the plaintiffs responded to the interrogatories, the defendant answered the
complaint, and a scheduling order was entered. After additional scheduling orders were
entered, and after a pretrial conference was conducted, the plaintiffs moved to transfer the
case. At that point, thirteen months into the litigation, the defendant moved to compel
arbitration, which was denied by the trial court. Id. at 576. The Fifth Circuit reversed,
holding that a minimal amount of discovery had been conducted which might also be

useful for the purposes of arbitration. Id. at 578. Because “waiver of an arbitration right
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will not be lightly inferred without some showing of prejudice,” the matter was referred
to arbitration. Id.

A similar decision can be found in Rush, supra, 779 F.2d 885. There, the trial
court, after eight months of pretrial proceedings, including motions to dismiss, amended
complaints, and participation in discovery, denied a motion to compel arbitration. On
appeal, the Second Circuit reversed the trial court, and remanded the case for arbitration.
See also Conseco, supra, 47 S.W.3d at 345 (Kentucky Court of Appeals reversed and
remanded a trial court’s denial of a motion to compel arbitration given the “little activity
in the case” and the moving party’s failure to show prejudice.)

As these cases demonstrate, the heavy burden placed on parties opposing
arbitration means something. Mrs. Kestel must establish that American General acted
inconsistently with its right to arbitrate and that she suffered actual prejudice from those
alleged inconsistent actions. She has not done so. As a result, arbitration should be
compelled.

E. This Court should compel arbitration.

The Court of Appeals seemed to rule that, because Mrs. Kestel filed a motion for
summary judgment (before any discovery occurred), a motion to strike American
General’s arbitration defenses, and served an initial set of discovery requests, and
“committed substantial effort, time, and money to the litigation in the circuit court”
(Opinion, pg. 9), that a waiver of American General’s arbitration rights occurred. The
Court of Appeals, however, ignored the facts that American General raised arbitration in
its answer and at every step in the circuit court and litigated for months over whether its
arbitration affirmative defenses should be stricken. The Court of Appeals did not even

address whether the discovery sought by Teresa Kestel (not by American General) in the

29-




trial court would have been available in the arbitration forum. The Court of Appeals
failed to recognize that the primary reason behind any delay was because of Mrs. Kestel’s
motion to strike the arbitration affirmative defenses. The Court of Appeals did not
carefully examine American General’s actions in the trial court to determine whether they
were inconsistent with its arbitration rights. Had it done so, it would have discovered
they were not. Further, there is no factual support in the record nor did the Court of
Appeals make any factual findings of prejudice. There was in fact no prejudice to Teresa
Kestel. Given that the controlling federal cases interpreting the FAA require a showing
of waiver, and no such showing occurred below, arbitration should be compelled.

Appellate courts typically review the trial “court’s determination that a party has
waived its arbitration de novo, although the factual findings are reviewed for clear error.”
S & R Co. of Kingston v. Latona Trucking, Inc., 159 F.3d 80, 83 (2d Cir. 1998).
“Generally, the determination of waiver is a question of fact, and the trial court’s finding,
if supported by sufficient evidence, is binding on the appellate court. . . . ‘When,
however, the facts are undisputed and only one inference may reasonably be drawn, the
issue is one of law and the reviewing court is not bound by the trial court’s ruling.”” St.
Agnes Medical Center, supra, 82 P.3d 727 at 733 (citations omitted). The St. Agnes court
found that the facts were undisputed and only one inference could reasonably be drawn.
Thus, the issue of waiver was one of law, and the reviewing court was not bound by the
trial court’s ruling. The plaintiff had not waived its right to arbitration. Id. at 738.

Here, the trial court made no finding of prejudice or of waiver, thus there is no
factual finding binding on this Court. Moreover, the only inference that may reasonably

be drawn is one of law—American General did not waive its right to arbitration by

-30-




immediately asserting that right in its answer and opposing for five months the motion to
strike its arbitration defense, and Teresa Kestel was not prejudiced by the timing of
American General’s motion to compel arbitration. Accordingly, this Court should rule as
a matter of law that that this matter be stayed pending arbitration.
CONCLUSION

The courts in this Commonwealth should comply with United States Supreme
Court and federal precedent involving the Federal Arbitration Act and the strong public
policy favoring arbitration. A natural outgrowth of the strong federal and state public
policy favoring arbitration is that, as this Court has recognized, any doubts concerning
arbitration, including allegations of waiver, should be resolved in favor of arbitration.
Pursuant to the Federal Arbitration Act, Supreme Court case law, and the parties’
arbitration agreement, allegations of waiver should be decided by the arbitrator. In the
alternative, it is the substance behind any alleged delay, as well as any alleged prejudice
to the opposing party, that should determine whether waiver of arbitration rights has
occurred.

American General did not waive its rights to arbitration. Accordingly, this Court
should reverse the Court of Appeals and remand this matter to the trial court with

direction to compel arbitration and stay the underlying proceedings.
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