




























































































carry the day”); Font, supra, 649 F. Supp. at 467 (“[D]elay in filing [a motion] to compel
arbitration, or active participation in discovery, cannot alone justify a finding of
waiver.”); Goldsmith, supra, 84 F. Supp. 2d at 235 (“courts have looked to whether” the
legal position of the party opposing arbitration “has been affected by the other party’s
delay in seeking arbitration.”)

The North Carolina Supreme Court has described the type of prejudice a party
opposing arbitration must demonstrate in order to demonstrate that it has been prejudiced
by a delay in seeking arbitration:

A party may be prejudiced by his adversary’s delay in
seeking arbitration if (1) it is forced to bear the expense of a
long trial, (2) it loses helpful evidence, (3) it takes steps in
litigation to its detriment or expends significant amounts of

money on the litigation, or (4) its opponent makes use of
judicial discovery procedures not available in arbitration.

Servomation Corp. v. Hickory Constr. Co., 342 S.E.2d 853 (N.C. 1986). The North
Carolina Supreme Court’s test mirrors the factors that courts generally look to in
determining whether a party has been prejudiced by a delay in seeking arbitration.
Compare, e.g., Rush, supra, 779 F.2d at 887; Stifel, supra, 924 F.2d at 159 (“Prejudice
may result from lost evidence, duplication of efforts, use of discovery methods
unavailable in arbitration, or litigation of substantial issues going to the merits”);
Thyssen, supra, 310 F.3d at 105 (“The key to a waiver analysis is prejudice” of which
there can be two types: substantive or “when a party too long postpones his invocation of
his contractual right to arbitration, and thereby causes his adversary to incur unnecessary
delay or expense.” In Thyssen, the court found that a 20 month delay in seeking

arbitration did not waive the party’s right to arbitrator).
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Here Teresa Kestel has not been forced to bear any trial expense. She has lost no
evidence. She has taken no steps in the litigation to her detriment (other than a failed
partial motion for summary judgment filed after she was place on notice of American
General’s arbitration defense and that could be filed in an arbitration proceeding). She
has not expended significant amounts of money on the proceeding—rather, the litigation
primarily concerned the arbitration issue. Nor has her opponent, American General,
made use of any judicial discovery procedures, let alone procedures unavailable in
arbitration.

The Conseco opinion notes that there must be some indication that the litigation
by the party seeking arbitration “was for the purpose of gaining or had the effect of
conferring any tactical advantage™ over the party seeking to avoid arbitration. Conseco,
47 S.W.3d at 345. “Prejudice can be substantive, such as when a party loses a motion on
the merits and then attempts, in effect, to relitigate the issue by invoking arbitration . . . .”
Thyssen, 310 F.2d at 105 (citation omitted). Courts are discouraged from “allowing ‘a
party sensing an adverse court decision a second chance in another forum.”” Goldsmith,
supra, 84 F. Supp. 2d at 236. Here, to the contrary, American General did not wait until
it sensed an adverse court decision on the merits. It has gained absolutely nothing from
the proceedings below and, far from hiding its right to arbitration, raised it at every turn.
“This litigation simply has not proceeded so far that plaintiff’s motion to stay could only
be described as a manipulation of this Court.” Goldsmith, supra, 84 F. Supp. 2d at 236.

D. The overwhelming case law supports compelling arbitration.

Given the policy reasons supporting the FAA, the heavy burden imposed upon
parties opposing arbitration, and the necessary inconsistent actions and prejudice required

for a finding of waiver, courts consistently refer matters such as this to arbitration.
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