


LFS

May it please the court:
INTRODUCTION
The Kentucky Justice Association appears as Amicus Curiae in support of the Respondent,
Teresa R. Kestel. It urges this court to affirm the opinion of the Kentucky Court of Appeals insofar
as it holds Movant has waived its right to enforce mandatory pre-dispute binding arbitration. It urges

this Court to reverse so much of the opinion of the Court of Appeals as holds Respondent to the

terms of mandatory arbitration on the foreclosure of a note she did not execute.
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COUNTERSTATEMENT OF THE CASE

American General (hereafter “Bank”) seeks to invoke the provisions of alater executed note
that contains mandatory pre-dispute binding arbitration provisions (“the November note™), in order
to impose arbitration on the foreclosure of an earlier note not signed by Ms. Kestel (“the October
note™).!

The Bank sued on the October note to foreclose its mortgage lien securing the October note
in the Mercer Circuit Court. Only after Ms. Kestel counterclaimed for truth in lending violations and
fraud, did the Bank assert as an affirmative defense its position that Ms. Kestel’s counterclaim was
subject to mandatory arbitration. The Bank then responded to Ms. Kestel’s motion to strike those
defenses, filing a memorandum in opposition. The Mercer Circuit Court ultimately struck the
arbitration defense on August 19, 2004. Ms. Kestel then filed a motion for summary judgment,
resisted by the Bank. It was not until Ms. Kestel filed discovery requests that the Bank brought its
motion to compel arbitration, denied by the Mercer Circuit Court and affirmed by the Court of
Appeals.

Kentucky Justice Association asserts that either the contractual basis to deny arbitration, or
the waiver of the right to arbitration are appropriate resolutions. As below argued, either ground is
an appropriate basis for the result obtained.

ARGUMENT
L The Federal Arbitration Act applies to this claim, but does not pre-empt state contract law.
As much as Kentucky Justice Association wishes it were not the case, it does appear that the

provisions of the Federal Arbitration Act (“FAA”), 9.U.S.C. §1, ef seq., will apply to virtually all

'The recission of the October Note by John Kestel appears to be a factually disputed
issue.
















